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was as easy as reading the sports page. 


His stable of polo ponies was a popular topic on the national 
sports pages. And they never failed to mention what a lucrative 
business it was. The attorneys quickly decided to pursue the 
case. While cases, codes and treatises on LexisNexis™ at 
www.lexis.com provided them a strong foundation, they also 
wanted to prove the defendant’s penchant for hiding assets. 
SmartLinx"’ with its unique capability of linking 1.6 billion 


public records, easily connected his name with business 


associates involved in a questionable limited partnership. 
When you need to go beyond cases and codes to discover 
something others want to hide, use the LexisNexis™ Total 


Research System — It’s how you know. 


Go beyond cases & codes with the LexisNexis Total Research System 


at www.lexis.com, or call 877.810.5324. 


(*For your free trial on the LexisNexis Total Research System go to www.lexisnexis.com/freeweek/ or call 877.81 0.5324) 


@ 


LexisNexis” 


It’s how you know ™ 


*The LexisNexis Total Research System “free trial offer” is available to law firms in the United States who do not subscribe to the LexisNexis online services as of 2.1.03. 
Additional restrictions may apply. Current LexisNexis customers should contact their account representative for information. 


LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under license. AL5578 
It's How You Know and SmartLinx are trademarks of LexisNexis, a division of Reed Elsevier Inc. © 2003 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 


The search yielded little until they found stories of his string of polo ponies through the LexisNexis collection of 12,000 news sources. = || 
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You are due in Court in 30 minutes. 
You have last minute critical 
changes to your document. 

Time to panic? 


Relax. You have WIRELESS LAW 


Wireless Law provides a high-speed wireless connection to AnyNet. From the 
Courthouse - even the Courtroom, you can now research cases on the internet, send 
e-mail and even access documents on your desktop or office server using 
your wireless, secure connection. 


more information visit us today 
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Restraining the Media 

I read Carlos Kelly’s article, “The 
Pen Is Mightier Than the Sword or 
Why the Media Should Exercise 
Self-restraint in Time of War,” with 
great interest. It is always amusing 
to read a proposal about having any 
industry regulate itself. It is, how- 
ever, disturbing that anyone would 
advocate or condone what amounts 
to self-imposed censorship. It is bad 
enough that the media bias (left or 
right) prevents an honest recitation 
of the news and leaves the people 
guessing whether they received the 
full story; it would be disastrous for 
the media to further limit its report- 
ing based upon an undeclared set of 
rules that vary throughout the in- 
dustry. Furthermore, such self-regu- 
lation would never work because of 
the competitive nature of the news 
business and the desire to “scoop” 
the competition. 

Unfortunately, Mr. Kelly never re- 
ally argues in favor of his conclusion. 
He just gives a good summation of 
government authority to restrict 
media access to military informa- 
tion in times of war. He also gives 
an excellent summation of how the 
judiciary, a co-equal branch of gov- 
ernment, has over the years abdi- 


cated its responsibility to check the 
trampling of the media’s right to re- 
port, and the people’s right to hear, 
news about how the government 
conducts war in our name. The rea- 
son Mr. Kelly does not advance any 
convincing argument about media 
self-restraint is that it is indefensible. 

The proposal of media “self-re- 
straint” appears designed to avoid 
any First Amendment implications 
associated with government-im- 
posed censorship. Nonetheless, as- 
suming self-restraint works, the 
same result is achieved: a limitation 
of information about how the gov- 
ernment operates in our name. Even 
without officially sanctioning it, the 
government would approve. Self-re- 
striction gives the government a 
blank check to do what it wants in 
our name without us ever having 
the information necessary to evalu- 
ate the acceptability of its conduct. 
As stated above, it is bad enough 
that the media is a human institu- 
tion riddled with the biases we all 
possess; it would be far worse if the 
media adopts an announced policy 
of self-censorship. 

The media, for all its failings, is 


Letters continued on page 67 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 


the State of Florida; 


help me God.” 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone's cause for lucre or malice. So 
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ur courts are strong! All 

Floridians can rest as- 

sured that the judges of 

Florida act in accor- 
dance with the clear language of our 
Florida Constitution. We, in Florida, 
are governed by three co-equal 
branches of government. 

Article V of the Florida Constitu- 
tion states that the Florida Supreme 
Court shall have exclusive jurisdic- 
tion to hear appeals on death pen- 
alty final rulings, to rule upon the 
validity of state statutes, to construe 
provisions of the Florida or U.S. Con- 
stitution, to compel or prohibit the 
actions of state officers, and to rule 
upon other matters. 

Recent statements of a few re- 
quire comment on behalf of all Flo- 
ridians. Just as Floridians have 
placed confidence in our Executive 
Branch and Legislative Branch rep- 
resentatives by voting them into of- 
fice, so too do citizens expect and de- 
pend on those within these branches 
of government to uphold their oaths 
and to abide by the terms of our 
Florida Constitution. In 1885, our 
Florida founders carefully crafted 
and enacted the Florida Constitu- 
tion. It creates the courts of Florida 
and requires their independence. 

Some in Tallahassee have re- 
cently commented about their judi- 
cial philosophy, stating that it is 
“abundantly clear” that courts pro- 
foundly affect our everyday lives 
and note that: 1) the increasing 
power of courts in our society should 
not come at the expense of institu- 
tions that have a more legitimate 
claim to govern our lives; 2) the 
courts have substituted their own 
personal views for the laws enacted 
by the people and their representa- 
tives .. . courts have seized control 
over policy decisions that are not 


The Third Branch 


theirs to make and do not adhere to 
the foundational principle of sepa- 
ration of powers; 3) there is a need 
for judges who are “humble about 
their judicial role ... humble in the 
sense that they know courts are not 
mini-legislators or governors”; and 
4) a healthy respect for the people’s 
right of self government and a 
strong dose of humility are absolute 
prerequisites for a good judge. 


The Evolution of 
Judicial Independence 

Over 200 years separate the U.S. 
Constitution framers’ understand- 
ing of judicial independence from 
ours. Intervening history has had an 
obvious impact on the course of the 
judiciary’s institutional decisional 
independence. Decisional indepen- 
dence enables the judiciary to make 
impartial decisions and to keep the 
political branches in check. This re- 
lationship was put to an early test 
in the landmark case of Marbury v. 
Madison, decided in 1803. What 
made Marbury a landmark decision 
is that it was the first case in which 
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the judiciary’s power to review and 
void the acts of another branch of 
the federal government was as- 
serted. The Court created precedent 
for its exercise of judicial review 
over legislative enactments without 
alienating Congress. 

The Brennan Center for Justice 
at New York University commented 
on judicial independence as follows: 
Judicial independence is the freedom we 
give judges to act as principled decision 
makers. The independence is intended 
to allow judges to consider the facts and 
the law of each case with an open mind 
and unbiased judgment. When truly in- 
dependent, judges are not influenced by 
personal interests or relationships, the 
identity or status of the parties to a case, 


or external economic or political pres- 
sures. 


Why is judicial independence im- 

portant? An action paper written by 
the Brennan Center answers this 
question cogently: 
Judicial independence inspires respect 
for the courts, which is essential to the 
judiciary’s power to hand down decisions 
that are sometimes politically unpopu- 
lar. Deeply controversial decisions on 
abortion, prayer in school, and the death 
penalty are widely obeyed because the 
public perceives that the outcomes are 
not “rigged,” but are the result of a pro- 
cess in which independent judges strive 
faithfully to apply the laws of the land 
to specific cases. 


Judicial independence is impor- 
tant because Americans believe it to 
be a basic tenet of our democratic 
system. We believe that disputes can 
be resolved fairly and impartially in 
a court of law, that all who seek re- 
dress from a court will receive 
“equal justice under law.” That be- 
lief helps foster respect for the in- 
stitutions of democracy, as an ag- 
grieved member of society can rest 
assured that transgressions against 
him or her will ultimately be set 
right. 
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Our constitutional framers envisioned the 
creation of a written document, the Florida 
Constitution, which not only created the 


judicial branch of govern 


ment but 


anticipated a balance among three 
equal branches of government. 


The Spirit of the Laws (1748) 

Charles de Secondat, Baron de 
Montesquieu (1689-1755), was 
anobleman, a judge in a French 


court, and one of the most influen- 
tial political thinkers of his time. 
Based on his research, he developed 
a number of political theories pre- 
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sented in The Spirit of the Laws 
(1748). 

This treatise presented numer- 
ous theories; among the most im- 
portant was respect for the role of 
history and climate in shaping a 
nation’s political structure. It was 
for his views on the English Con- 
stitution that he is perhaps most 
renowned. 

Montesquieu wrote of the impor- 
tance of a balance of power and be- 
lieved that there can be no liberty 
when the legislative and executive 
powers are united in the same per- 
son or body because of the tempta- 
tion to act in a tyrannical manner. 
He further stated that there can be 
no liberty if the power of judging is 
not separated from the legislative 
and executive powers because of the 
temptation to act as an oppressor. 

Recent events 90 miles from our 
shores, as well as events in Iraq, 
North Korea, and former European 
Eastern Block countries, demon- 
strate the folly of a court system 
that is subservient to a totalitarian 
regime. Our 225-year-old constitu- 
tional democratic experience has 
produced a vibrant judicial system 
that is the envy of all others. 

Our constitutional framers envi- 
sioned the creation of a written 
document, the Florida Constitution, 
which not only created the judicial 
branch of government but antici- 
pated a balance among three equal 
branches of government. This ex- 
periment has resulted in a strong 
Florida judiciary that has a healthy 
relationship with the two other 
branches of government. All Florid- 
ians witness, on a routine basis, the 
health and vitality of our judicial 
branch of government. 

Our judiciary, the third equal 
branch of government, is functioning 
well as a safeguard for all Floridians. 
For, as stated by Montesquieu in 
1748: “[T]o prevent the abuse of 
power, ‘tis necessary that by the very 
disposition of things that power 
should be a check to power.” 
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David Doyle, Shareholder 
Hill Adams Hall and Schieffelin 
Winter Park, Florida 


“| was working at home when | got a call from a hospital client regarding a newborn adoption. 


My client was concerned about the validity of the adoption consent based upon some confusion over the 


interpretation of the term ‘waiting period’ in a recently amended Florida statute. With less than an 
hour deadline, | researched the statute in question. With the help of my West Group rep and Westlaw® 
| found the statute in a matter of minutes and assured my client the consent was valid. Soon the 


adoptive parents were home with their baby.” Differences that matter. 


Call 1-800-762-5272. 
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e find the present 

plan properly har- 

monizes lawyer ad- 

vertising, designation 
and certification ....” 

With that statement the Florida 
Supreme Court on January 28, 1982, 
approved the Bar’s certification plan 
in a two-page per curiam opinion. On 
July 1, the certification plan went into 
effect, clearing the way for civil trial 
and tax lawyers to earn the right to 
advertise that they are proven special- 
ists in their fields. 

Why certification? 

Advertising restrictions were being 
lifted in the early 1980s, and it was 
becoming increasingly important that 
the public was able to determine a 
lawyer’s qualifications. With “board 
certified” in attorneys’ advertise- 
ments, it was hoped that the public 
would be able to select effective coun- 
sel. 

Initially, more than 1,200 applica- 
tions were mailed to interested civil 
trial and tax attorneys, the first two 
approved certification areas. By Sep- 
tember 15, less than 100 completed 
forms had been received at Bar head- 
quarters. Then the deadline of Sep- 
tember 30 came and the response was 
more than double what had been ex- 
pected. 

I remember Peter Zinober, certifi- 
cation board chair, commenting, “It’s 
overwhelming. Clearly the lawyers of 
Florida perceive board certification as 
an important credential in their area 
of practice.” 

Everyone involved with the pro- 
gram agreed that the hours to review 
the applications, as well as design, 
administer, and grade the exams 


Executive Directions 


Why Certify? 


would be worth the work if, after the 
first Florida lawyers were certified at 
the June 1983 Bar convention, mem- 
bers of the public could turn to the 
Yellow Pages and find a certified, com- 
petent lawyer to help them with their 
legal problems. 

The Bar’s certification program was 
preceded by a designation plan that 
began in 1975. To become designated, 
Bar members only had to verify they 
had attended the required number of 
approved course hours for that desig- 
nation area. Certification requires 
attendance at more courses, peer re- 
view, and passing a written exam. In 
1996, the designation plan was phased 
out. 

Both programs addressed the 
public’s concern in knowing how to 
select a lawyer with appropriate 
skills. The Florida Supreme Court also 
acknowledged this need: 

This court recognizes its responsibility to 


ensure that Florida’s legal system is re- 
sponsive to public needs and that the law- 


10 THE FLORIDA BAR JOURNAL/APRIL 2003 


yers of this state have available to them a 
method for improving their proficiency. We 
believe that the public is entitled to know 
which lawyers have demonstrated special 
skills and possess technical competency in 
specific legal areas. ... We commend The 
Florida Bar for its extensive efforts in the 
development of the proposed Certification 
Plan. 


In the articles that follow you will 
read the commendations for the cer- 
tification program from many Bar 
members, and you will notice the long 
hours committees spend reviewing ex- 
aminations, peer review, and practice 
experience requirements so that the 
plan is fair and consistent. Judge 
Ralph Artigliere, a guest editor for this 
Bar Journal issue, says, “The program 
must maintain credibility and develop 
even more effectiveness in making cer- 
tification meaningful and desirable.” 

The Florida certification plan sets 
rigorous standards for excellence and 
quality of practitioners who are certi- 
fied under its rules. Twenty years af- 
ter approval by the court, it still indi- 
cates competence of an attorney in a 
particular area and a way for the pub- 
lic to identify that special proficiency 
as well as be aware of that attorney’s 
professionalism, courtesy, and civility. 
I congratulate those Bar members 
who have chosen to participate in this 
program, which is defined by the court 
as a step toward “improving the sys- 
tem of justice in this state.” 


JOHN F. HARKNESS, JR. 
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After two years of running into dead ends, 
investigators thought the trail was cold. But it 
took only one easy search using SmartLinx™ on 
the LexisNexis” total research system to turn 
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Supreme Court of Florida 


500 South Duval Street 
Tallahassee, Florida 32399-1925 


HARRY LEE ANSTEAD THOMAS D. HALL 
CHIEF JUSTICE CLERK OF COURT 
CHARLES T. WELLS 
BARBARA J. PARIENTE WILSON E. BARNES 
R. FRED LEWIS MARSHAL 
PEGGY A. QUINCE 
RAOUL G. CANTERO, III 
KENNETH B. BELL 
JUSTICES 


Dear Colleagues: 

In 1998, when The Florida Bar’s certification program was celebrating its 15th birthday, I was privileged to 
speak to the Bar’s certification leaders. I believed then as I do today, that board certification is one of the crown jewels 
of the Florida justice system. As the first chair of the Supreme Court Commission on Professionalism, I was particu- 


larly interested in the interplay between board certification and the Court’s efforts to promote professionalism. 

Since 1998, there has been marked progress in the number of lawyers certified and the number of specialty 
areas available for certification. However, a key factor in maintaining and improving the quality of the board certifica- 
tion process is extending the program to a greater percentage of the Bar. We have now reached 20 years of board 
certification, and we still have much work to do, both on certification and professionalism. 

The Court originally sanctioned board certification because the program serves the public by promoting ex- 
cellence and professionalism among Florida lawyers and providing a benchmark for informed decisions for clients, 
referring attorneys, and hiring attorneys. While the public good was and is the most important component of the 
Court’s objectives, the benefits to lawyers and the effective administration of justice in Florida cannot be overstated. 

The public’s perception of lawyers, the climate of our adversary and other legal processes, and the administra- 
tion of justice all benefit from enhanced professionalism and certification. In fact, in its own attempts to improve the 
administration of justice, the Court has identified its initiative on professionalism as the most effective means for 
consistently striving to improve the system. What better way to improve the system than to improve the conduct of 
those responsible for its administration. 

Certification should be the capstone for a lawyer’s professionalism goals. The character, competence, and 
commitment that define professionalism also constitute the essential formula for certification. A lawyer who special- 
izes should aspire to become certified as a visible way to demonstrate that lawyer’s commitment to professionalism 
and excellence. Board certification is reliable proof of the character and commitment that sets a lawyer apart. Your 
oath as an attorney and your commitment to your clients and your profession require that you be the best lawyer you 
can be and that you assist others to do so. An effective way to do that is to participate in and promote the board 
certification program. I sincerely encourage you to do so. 

Judges, lawyers, leaders of the Bar, mentors, and law firms must be committed to the standards and ideals of 
professionalism, excellence, and service that we cherish for our profession and our justice system. Let us keep the 
jewels of certification and professionalism brightly polished so they shine for all to see. 


Respectfully, 
Harry LEE ANSTEAD 
Chief Justice 
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Florida Bar 
Board Certification: 
Taking the High Road 


by Judge Ralph Artigliere and Dawna G. Bicknell 


t is a rough road that leads to the heights of greatness.” 
Lucius Annaeus Seneca, Epistles, 84, 13 

Certification in Florida is 20 years old, and we have come a long way. In many respects, the story of the journey is 
quite remarkable, involving the participation and, in some cases, the blood, sweat, and tears of many fine lawyers and 
the Bar staff. Most things worth having or achieving in life do not drop into our laps. More often, it takes skill, effort, 
diplomacy, and stamina to achieve important goals. By understanding the road that brought board certification to its 
current status in Florida’s legal landscape and the road that lies ahead for the Bar’s leadership and the Florida 
Supreme Court in maintaining and improving the program, all Florida lawyers should take pride in the achievement 
of board certification and encourage others to support this program. Lawyers who are or who may become eligible as 
specialists should be inspired to make the commitment to themselves, their families, their colleagues, and their cli- 
ents to become board certified in one or more areas of law. Like the development of the board certification program, the 
road will not be easy. However, as the Bar leadership, justices of the Supreme Court, and many volunteers who have 
worked on this important program thus far have confirmed, it is worth the journey! 


Vocal Advocates for Specialization 

In a speech to the National Conference of Bar Presidents in August 1966, on Increased Availability of Legal Services 
Through Specialization, former Florida Bar President Chesterfield H. Smith wisely envisioned specialization as both 
“desirable and inevitable” and that its acceleration would “at least mitigate the existing deficiency in available legal 
services.”! A man ahead of his time, he recommended a relaxation of then existing prohibitions against advertising in 
the Canons of Ethics to permit a “restrained and dignified announcement of specialization” suggesting it “might well 
give a potential client some assistance in intelligently selecting a proper lawyer.” 

Smith found that the profession’s resistence to specialization created a “quandary of the public in choosing an 
individual lawyer without knowing the branch of law to which he restricts his practice” and, therefore, to have the 
effect of “lowering the public’s view of the legal profession as a whole.”* Smith advocated “bringing more intelligence 
into the initial attorney-client contact” as a “a small step forward . .. in solving the most monumental problem facing 
the bar— that is — to demonstrate to the average citizen the tremendous area of unavailed legal service which could be 
beneficial to him if utilized, and to so structure the legal profession that effective legal services at reasonable cost are 
available to every citizen who has a legal problem.”* 

When Burton Young became president of The Florida Bar in 1970, he was absolutely convinced that specialization 
was an “idea whose time had come.” It soon became apparent that Mr. Young’s enthusiasm for the concept was not 
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shared by the majority of the Bar’s 
leadership.’ The Florida Bar was in- 
vited by the American Bar Association 
to become one of the pilot states in cer- 
tifying attorneys, but Young was not 
able to convince the Board of Gover- 
nors to accept the ABA’s offer. Most 
board members thought the concept 
of specialization was unpopular with 
“grassroots lawyers” and believed 
there would be great resistence to 


The Board of Governors did agree, 
however, to the appointment of a blue 
ribbon five-year planning committee 
with a mandate to review the subject 
for further consideration. In the April 
1971 issue of The Florida Bar Jour- 
nal, the committee’s report indicated 
that “specialization is an extremely 
important possible future develop- 
ment in the field of law” but the com- 
mittee “did not feel that there was any 


competency testing and CLE require- 
ments. 


A Truly Qualified Advocate 


During his address at Fordham, Justice 
Burger brilliantly stated: “A truly qualified advo- 
cate—like every genuine professional—re- 
sembles a seamless garment in the sense that 
legal knowledge, forensic skills, professional eth- 
ics, courtroom etiquette, and manners are 
blended in the total person as their use is 
blended in the performance of the function.” 

He went on fo say that “if one were to 
undertake a list of the truly great advocates of 
the past 100 years, | suggest he would find a 
common denominator: they were all intensely 
individualistic, but each was a lawyer for whom 
counroom manners were a key weapon in his 
arsenal. Whether engaged in the destruction 
of adverse witnesses or undermining damag- 
ing evidence or in final argument, the perfor- 
mance was characterized by coolness, poise 
and graphic clarity, without shouting or rant- 
ing, without baiting witnesses, opponents or the 
judge. We cannot all be great advocates, but 
as every lawyer seeks to emulate such tactics, 
he can approach, if not achieve, superior skills 
as an advocate.” 


Warren E. Burger, “Special Skills of Advocacy,” 48 Fia. B.J. 157 
(March 1974). 
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present desire on the part of the lead- 
ership of The Florida Bar to pioneer 
in the field of specialization.”® 

Chief Justice Warren Burger gen- 
erated further impetus for certifica- 
tion, particularly in civil trial, in a lec- 
ture delivered at Fordham University 
Law School in 1973. Expressing his 
deep concern over the quality of some 
trial lawyers practicing in U.S. courts, 
the Chief Justice spoke about the En- 
glish system of advocacy training, in- 
volving a period of apprenticeship 
with an established barrister, and 
asked what can we learn? First, he ob- 
served that “lawyers . . . cannot be 
equally competent for all tasks in our 
increasingly complex society.” Sec- 
ondly, “legal educators can and should 
develop some system whereby stu- 
dents or new graduates who have se- 
lected, even tentatively, specialization 
in trial work can learn its essence 
under the tutelage of experts, not by 
trial and error at clients’ expense;” 
and third, “ethics, manners and civil- 
ity in the courtroom are essential in- 
gredients and the lubricants of the 
inherently contentious adversary sys- 
tem of justice.”’ 

Dean Robert B. McKay of New York 
University Law School observed that 
the legal profession has “marched up 
the hill of specialist certification only 
to march down again in the face of 
opposition from practitioners not dis- 
content with the absence of regula- 
tion.”* In response, Burger stated, “our 
commitment to the public and to the 
system of justice must not let us be 
marched down that hill any longer.”® 

Eventually, within The Florida Bar, 
the road began to turn. Specialization 
plan options were presented to the 
membership in 1974 and in a letter 
to Bar President Earl Hadlow dated 
February 8, 1974, Chesterfield Smith 
again spoke to the value of certifica- 
tion as then President of the ABA. 
“From every corner of both the legal 
community and the public, I hear 
questions as to whether or not the or- 
ganized bar is doing all that it should 
to provide the kind and quality of le- 
gal services needed by the public. Your 
effort to regulate specialization in 
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Florida is a substantial and positive 
response to these questions. It is a 
direct attempt to ensure to the public 
that the quality of legal services, at 
least in specialty areas, will be con- 
tinually maintained and enhanced.”"® 

Miami trial lawyer Barry R. 
Davidson envisioned specialization in 
Florida to be akin to an existing pro- 
gram in California which he distin- 
guished by a single word — “stan- 
dards.” He saw such a plan, in contrast 
to what was then being discussed in 
Florida, to be the only way to accom- 
plish the goals of specialization, which 
he described as a “maximization of 
excellence in areas of practice of law 
and a resulting increase of the qual- 
ity of services rendered to clients.”"! 
According to Davidson, the California 
plan incorporated continuing regula- 
tion and control and included compul- 
sory continuing legal education and 
maintenance of standards within a 
specialty area, which appeared to be 
an appropriate model for Florida. 
Davidson’s vision was not without 
support, but it was an idea whose time 
had not yet come. 


Designation Plan 

On October 7, 1975, the Supreme 
Court of Florida approved a designa- 
tion plan.’ In the Bar’s petition to the 
Supreme Court for establishment of 
the Designation Plan, four goals were 
cited: 1) To improve the qualities of 
the services rendered by the legal pro- 
fession; 2) to disclose the areas of a 
lawyer’s specialization so as to enable 
the public to make a more knowledge- 
able and informed choice of attorney; 
3) to permit a general practitioner to 
specialize more efficiently and to bet- 
ter compete with larger firms; and 4) 
to avoid unduly restrictive adminis- 
trative machinery which might inter- 
fere with increased specialization. The 
plan was to be administered by a des- 
ignation coordinating committee ap- 
pointed by the president of The 
Florida Bar. 

Designation was initially available 
in 21 approved areas of practice from 
which a member could select three, 
providing the member had practiced 


law at least three years and if, during 
the three years preceding application, 
the member had substantial experi- 
ence in each area selected. Within 
three years of implementation, the 
Bar returned to the court for changes 
to the plan designed to strengthen and 
improve the criteria for participation. 
Pre-application CLE was initiated, 
and certificates of reference were also 
added as an element for renewal." 
In its time, the designation plan 
provided an answer to advertising 
opportunities: Lawyers could include 
their designated areas on letterhead, 
business cards, in the Yellow Pages, 
and other law listings. Designation 
Coordinating Committee Chair Earl 
B. Hadlow summarized designation as 
a means to “permit members of The 
Florida Bar to inform the public con- 
cerning areas of law practice in which 
such members have substantial expe- 


rience or education.”" 

In less than three years from the 
implementation of designation, 31 
percent of the total membership of 
The Florida Bar had elected to par- 
ticipate in the program. Approxi- 
mately 40 percent of the in-state mem- 
bership had designated, and over 60 
percent of the eligible, potentially in- 
terested attorneys were participating 
in the plan. At that time, there were 
22,588 members in good standing.'° 

The expansion of continuing legal 
education opportunities was a natu- 
ral outgrowth of the Bar’s early steps 
toward specialization. The number of 
seminars offered by The Florida Bar 
rose from six in 1974-75 to 51 in 1977- 
78.'° While Florida Bar membership 
increased 23.5 percent in that time 
frame, Florida Bar CLE registration 
increased 298 percent.'’ Approval of 
CLE was the responsibility of the Des- 
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ignation Coordinating Committee, 
and it enlisted help from advisory 
committees to determine the credit 
worthiness of sponsor and member 
submissions. 

In his report on designation, 
Hadlow surmised Florida’s specializa- 
tion efforts were evolving toward a 
“two-tiered” system. He characterized 
the Designation Plan as an “availabil- 
ity plan” as opposed to a competency 
plan then in effect in California. An 
availability plan permitted a lawyer 
with minimum experience to inform 
the public and other lawyers of the 
member’s experience and availability 
for further practice in particular ar- 
eas. The competency plan, on the other 
hand, was intended to impose rigid 
standards and include an oral or writ- 
ten examination.*® 

Hadlow predicted that should the 
U.S. Supreme Court eliminate all re- 
straints on advertising by lawyers, 
then some of the incentive to enhance 
proficiency through CLE in exchange 
for permission to designate areas of 
practice will be removed. He con- 
cluded, however, that “knowledgeable 
experts in specialization have indi- 
cated that the Florida plan may be the 
best of the existing plans and hope- 
fully it can evolve into an even better 
plan for the public and the bar.” 

The Florida Designation Plan was 
the first program of its kind in the 
country and in 1976, The Florida Bar 
won a special project award from the 
ABA for this plan. 


Certification in Sight 

Having achieved an important step 
with the designation plan, the Desig- 
nation Coordinating Committee be- 
gan to focus more attention toward 
what it perceived to be a true special- 
ization program. It turned to the ABA 
Standing Committee on Specializa- 
tion and various specialization com- 
mittees in other states. By January 
1978, the Designation Coordinating 
Committee, with Barry Davidson as 
chair, presented a proposed certifica- 
tion plan to the Board of Governors 
and successfully secured the board’s 
approval.”° 


For tax lawyer Sam Ullman, certi- 
fication was a reaction to advertising. 
“After the Supreme Court said that 
advertising was a protected lst 
Amendment right,” some of the ads 
we saw were unbelievable. Designa- 
tion was suppose to be a hedge on that. 
In the beginning, you could voluntar- 
ily say you were a tax lawyer, a real 
estate lawyer and a trial lawyer. We’d 
look in the Yellow Pages and see all 
kinds of people who we knew didn’t 
know income tax from thumbtacks 
advertising as tax lawyers. We felt the 
public was being misled.”” 

Ullman remembered it was during 
his year as chair of the Tax Section in 
1977 when Bar President Russell 
Troutman came to the summer meet- 
ing and reminded the group about its 
vocal opposition to the designation 
plan. Troutman challenged the section 
to write a certification plan. Ullman 
appointed a committee,’ and by No- 
vember, the section had a plan and by 
January 1978, the section had secured 
the approval of the Board of Gover- 
nors.”* 

“Of course, we were debating things 
like peer review, and how many hours 
would be required, how many years 
experience would be required, how 
often recertification should occur, if at 
all,” Ullman remembered. “The certi- 
fication plan was born in opposition 
to the kind of free advertising, free 
reign, unfair competition that was 
occurring in the Bar and a desire to 
raise the standard and let referral 
sources and the public know that 
there is a step higher.”” 

Tax certification was a natural spe- 
cialty area and generally accepted. 
The movement in civil trial, however, 
reflected a more theatrical quality dis- 
tinctly reflective of its proponents. 
Twenty-three years after a controver- 
sial debate at the Tampa Airport 
Marriott (then Host International) 
Hotel, Miami trial lawyer Barry 
Davidson recalled a turning point in 
the history of specialization in Florida: 
“It was in this very hotel that the con- 
cept of certification went to the Board 
of Governors. Just before the lunch 
break they voted it down. It was Larry 
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Stewart who took David Shear over 
by the window and hung him upside 
down by his ankles, basically telling 
him what was going to happen if it 
didn’t pass. We came back after lunch, 
somebody moved to reconsider and 
that’s how that happened.””* Davidson 
recalled another impetus for civil trial 
certification which was that the 
Southern District Court of Florida was 
already working to create a separate 
trial bar. 

The year was 1979 and the Supreme 
Court of Florida had only days earlier 
(September 6, 1979) issued its opin- 
ion on the first petition for a certifica- 
tion plan.”’ The court concluded that 
“the proposal to grant general certifi- 
cation authority to the Board of Gov- 
ernors must be disapproved.” The 
Court was clearly uncomfortable 
about the “pitfalls of protectionism” 
and “a procedure that might allow 
unfair advantage to one segment of 
the legal profession.”** The issue be- 
fore the Board of Governors at its 
meeting in late September then be- 
came whether to petition for rehear- 
ing for clarification in specific areas 
of the order. 

In its decision, the court clearly rec- 
ognized that the then existing desig- 
nation plan did “not provide any 
means to measure competency in the 
designated field.”*® The court re- 
quested the Bar consider submitting 
a pilot program in the specialty area 
of taxation and explore the possibil- 
ity of a pilot educational program for 
trial advocacy. On the latter issue, the 
court challenged the Trial Lawyers 
Section, the Academy of Trial Law- 
yers, and the law schools to consider 
a trial advocacy training program. 
Overall, the court was clear as to its 
“responsibility to ensure that the le- 
gal system of this state is responsive 
to public needs and that the lawyers 
of this state are competent to practice 
their profession.”*” 

The Bar filed a motion for rehear- 
ing or clarification from the 1979 de- 
cision and requested the court tem- 
porarily suspend the order and 
establish a Supreme Court/Bar com- 
mittee. Later that year, the court 
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granted the Bar permission to submit 
a new permanent certification plan 
and designated Justice Ben F. Overton 
as the conferee for the court. 

The Bar submitted another pro- 
posal, but in its May 1981 decision, 
the court was still unable to grant 
approval finding “the plan’s adminis- 
trative structure cumbersome and not 
sufficiently interrelated with adver- 
tising and designation.”*' In its opin- 
ion, the court spoke to the two-fold 
purpose of specialization. “First, spe- 
cialization establishes goals and pro- 
vides incentive for continuing legal 
education which should improve the 
competency of the bar; second, it iden- 
tifies for people both within and with- 
out the profession those lawyers who 
have demonstrated special knowledge, 
skills and proficiency in a specific 
field.” Quoting from an article by 
Marvin E. Frankel entitled Curing 
Lawyers’ Incompetence: Premium Non 
Nocere, the court included in its opin- 
ion: “The significant qualities distin- 
guishing good from bad lawyers — and, 
thus, the areas for truly major concern 
about ‘competence’ — are matters of 
character, judgment, wisdom, morals, 
and attitude, not the business of tech- 
nical proficiency.” The court noted, 
“Technical proficiency without profes- 
sional integrity still adds up to a bad 
lawyer.”” 

A Court/Bar Committee on Special- 
ization® was subsequently appointed 
and with guidance from Justice Ben 
Overton, representatives from the 
trial and tax sections began to fine- 
tune the plan to comply with the 
court’s order. One area of difficulty 
was the court’s request that the new 
oversight board also oversee advertis- 
ing. Justice Overton explained that 
because Bates v. State Bar of Arizona, 
433 U.S. 350 (1977), left to the states 
the regulation of advertising relating 
to the quality of legal services, and 
because certification and designation 
were designed to ensure quality and 
a proper means to advertise those ser- 
vices, a central board was necessary 
to properly regulate all three.** Al- 
though unsure of its role in advertis- 
ing, the newly drafted plan estab- 


Did you know? 


The certification program is financially 
self-sufficient and operates solely upon rev- 
enue generated through the application, 
exam, and annual fees of ifs participants. Rev- 
enue is also derived from the course evalua- 
tion process. All expenses of the program, in- 
cluding staff salaries, occupancy expense at 
Florida Bar headquarters, staff travel, supplies, 
printing, etc., are paid from program funds. The 
general revenue fund of the Bar does not sup- 
port the activities of board certification. 


lished oversight responsibility in the 
Board of Certification, Designation 
and Advertising (BCDA). In January 
1982, a redrafted plan with standards 
for both civil trial and tax law was 
approved by the court for implemen- 
tation on July 1, 1982.*° 

Unable to find a practical niche in 
advertising oversight, the court elimi- 
nated this responsibility from the 
board’s jurisdiction in 1987, shorten- 
ing its title to Board of Certification 
and Designation (BCD).** The follow- 
ing year, the board’s name was altered 
again, for the third time, when the 
court approved the continuing legal 
education requirement (CLER), as- 
signed administration to the board 
and added ‘Education’ to the title: 
Board of Certification, Designation 
and Education (BCDE).*’ The fourth 
transition occurred in September 
1989, when the BCDE became the 
Board of Legal Specialization and 
Education (BLSE), and has remained 
as such to present.” 


Certification Area Expansion 
and Program Growth 

As a result of Florida’s specializa- 
tion pioneers, a “higher step” has be- 
come available for practitioners in 19 
practice areas through the growth of 
the certification program since its in- 
troduction in civil trial and tax. By 


1984, standards were in place for 
marital and family law.*® In 1985, es- 
tate planning and probate, later re- 
named wills, trusts & estates, was in 
place.*° Both criminal law (in trial and 
appellate)*! and real estate were ap- 
proved in 1986.** Workers’ compensa- 
tion was the last area of the 1980s, 
approved by the court in 1987.*° A six- 
year gap then occurred before new 
areas were added. In 1993, appellate 
practice was in place“ and in 1994, 
both health law and immigration and 
nationality were approved.* One of 
the more challenging years for the 
board, its committees, and Bar staff 
was 1995 with the addition of four new 
fields: admiralty and maritime; avia- 
tion law; business litigation; and city, 
county & local government.“ Interna- 
tional law*’ and elder law** followed 
in 1997; and the newest fields labor 
& employment law and antitrust and 
trade regulation were approved in 
2000.*° In 2003, construction law is the 
latest field to be presented to the court 
for approval. 

The obvious issues on further ex- 
pansion into new specialization areas 
requires marshaling volunteers and 
support for the new programs, consid- 
eration of availability of staff and re- 
sources, and how far the program will 
go into sub-specialties and areas of 
practice with small numbers of law- 
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Recurring difficult issues for the BLSE involve 
fairness of examinations, peer review, and 
practice experience requirements. It is 
committed to a fair and consistent 


application process with appropriate 
safeguards and appeals. 


yers. Questions must be addressed, 
such as: Why should a legitimate spe- 
cialty not be recognized just because 
the number of eligible lawyers is 
small? If the public and Bar benefit 
from the proliferation and identifica- 
tion of certified specialists, what does 
it matter if the number of persons 
qualified and certified is small? On 
the other hand, it is difficult to eco- 
nomically sustain and logistically 
manage programs with small num- 
bers. Authorizing a subspecialty may 
affect certification in related areas, 
and these tough issues will not go 
away. The Bar leadership and court do 
not want to certify a specialty which 
will detract from the overall program 
or, worse, is doomed to fail or be de- 
certified. These issues will be debated 
and addressed as the certification pro- 
gram continues to grow to accommo- 
date new areas of legal practice and 
as it becomes even more important in 
our profession and to the public. 


Phase-out of 
Designation Plan 

Designation remained a part of 
Florida’s specialization program for 
14 years following approval of certifi- 
cation. While designation provided a 
safe stepping off point and transition 
for the ultimate move to a program 
with measurable requirements in 
competence, education, commitment 
to a specialty area, and professional- 
ism, including testing and peer review, 
the leadership of the Bar recognized 
that designation did not ensure ini- 
tial and continued qualification in a 
specialty area to the extent necessary 
to meet the objectives outlined by the 
Supreme Court. The two-tiered ap- 


proach also proved to be confusing for 
legal consumers and advertising the 
distinctions, in the Yellow Pages, for 
example, cost prohibitive for the Bar. 

The Tax Certification Committee 
was the first to request a policy deci- 
sion by the oversight BCDA to pro- 
hibit members from participating si- 
multaneously in both the certification 
and designation plans in the same 
area. The committee considered des- 
ignation and certification as “identi- 
fiable levels of specialization as op- 
posed to cumulative awards of 
accomplishment.” Unsure of its au- 
thority to enforce such a policy, the 
BCDA ultimately found the duplica- 
tion of areas under both programs to 
be both confusing and unnecessary 
and therefore proposed eliminating 
designation areas as they were super- 
seded by certification. 

Eventually, given the gradual de- 
mise of participation in the designa- 
tion plan and the confusion the sys- 
tem created for legal consumers, the 
fate of designation was conclusive. By 
April 1993, the Board of Governors 
adopted the recommendation of its 
Program Evaluation Committee to 
initiate a three-year phase-out of all 
16 remaining designation areas with 
final termination on June 30, 1996. In 
approving the Bar’s proposal, the 
court cited the Bar’s findings that the 
designation plan was “confusing to the 
public and lacks qualitative attorney 
data; exhibits declining enrollment 
and support from within the member- 
ship of The Florida Bar; and reflects 
diminished utility while operating in 
conjunction with the Florida Certifi- 
cation Plan.” Accordingly, the desig- 
nation plan was phased out in favor 
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of expanding the certification program 
to more specialty areas. 


What Have We 
Accomplished? 

The Board of Legal Specialization 
and Education has the responsibility 
and authority to administer the pro- 
gram for the regulation of certifica- 
tion.” In preparation for this article 
and to assist in understanding the 
historical development of the certifi- 
cation program, the BLSE invited past 
leaders of the Bar, BLSE, and certifi- 
cation committees to comment on the 
issues of the past and present. With 
grateful acknowledgment for their 
service to the program and continued 
valuable input, we have incorporated 
some of the comments in this article. 
Other ideas and comments received 
from these remarkable individuals 
will add to the core of knowledge from 
which future decisions will be made. 
e Twenty years later, how do we de- 
scribe certification’s impact? 

“Incremental,” according to Miami 
trial lawyer Larry S. Stewart. “I don’t 
think we’ve achieved anything close 
to what we thought we were going to 
achieve ....I see it as a positive and 
worthwhile program, I just don’t see 
that the public has picked up on it to 
any significant degree.” 

According to Orlando lawyer 
Cheney Mason, the program has had 
a significant impact. “I’m a criminal 
trial lawyer and a divorce lawyer, so 
I’m in the pits all the time and people 
are constantly interviewing compar- 
ing different lawyers. Fees have in- 
creased and clients use the internet 
to find out what you’ve done and 
where you’ve been. Every lawyer I 
know that is board certified, no mat- 
ter what the field, is extremely proud 
of it. It has become a real measure of 
who they are.” 

Miami appellate lawyer Roy 
Wasson thinks board certification in 
appellate practice has improved the 
quality of appellate lawyering for one 
specific reason—most appellate law- 
yers usually focus in one narrow sub- 
ject matter area like personal injury 
appeals, or criminal appeals, or ad- 
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ministrative appeals. For appellate 
practice certification: “You’ve got to 
bone up on different areas outside of 
your normal area, so you've got to 
learn more of a broad cross section in 
the subject matter of appeals, and 
that’s bound to help.” 

Speaking on the effect of certifica- 
tion on referrals, Barry Davidson be- 
lieves certification is very helpful. 
Knowing that someone “is board cer- 
tified in a particular area and know- 
ing that he or she has taken that ex- 
tra step makes me more comfortable 
in making a referral.” 
© What about the perception that cer- 
tification creates a higher standard of 
care in malpractice cases for board cer- 
tified lawyers? 

Steve Rappenecker, a Gainesville 
lawyer who is on the board of direc- 
tors for Florida Lawyers Mutual In- 
surance Company and the underwrit- 
ing committee, responds: “Board 


certified lawyers are viewed far more 
favorably by us in terms of underwrit- 
ing than the nonboard certified attor- 
neys.” 

Former Board of Governors mem- 
ber Manuel Morales, Jr., believes more 
credentials are always an advantage. 
“In fact, typical cross examination in 
a medical malpractice scenario when 
a physician is not board certified are 
questions addressing that very issue 
as to why he or she has not become 
board certified.” 

In 2001, BLSE Chair Elizabeth 
Russo wrote that board certification 
“is a positive factor in all aspects of a 
lawyer’s career.” If anything, board 
certification would be utilized as a 
strong point of emphasis for the de- 
fense in any legal malpractice suit. At 
least one legal malpractice insurer has 
taken the affirmative step of offering 
premium discounts for lawyers who 
have obtained board certification.* 


¢ Are we where we ought to be? 

According to Tampa lawyer Dan 
Burton: “I am surprised today that 
there are almost 4,000 lawyers, lead- 
ers of the Bar, former presidents, 
members of the Board of Governors, 
and others who have subjected them- 
selves to the cost, time, and energy it 
takes to apply for certification and 
pass the examination. I think we have 
come a long way having only been do- 
ing this for 20 years—I’m very encour- 
aged.” 

Former Bar President John Frost 
believes that the public does not un- 
derstand board certification. We need 
to convey that it’s “not only for your 
own benefit, but for the benefit of the 
profession; the public needs to know 
that you care enough that you want 
to be the best.” 
© How do we make board certification 
part of the fabric of lawyering in 
Florida? 
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Cheney Mason suggests: “Maybe it’s 
time to get the Board of Governors and 
the leadership to fully embrace board 
certification and to indeed say, ‘okay, 
it’s a good thing for the public.” 

In the Tax Section board certifica- 
tion is required for certain committee 
positions and moving up to the chair 
and chair-elect, according to Sam 
Ullman. “We view certification as a 
sleeping giant. We’re still active and 
pushing members of the section to 
become certified . . . because we be- 
lieve that the bar can be raised and 
raising the bar is one of the purposes 
of The Florida Bar and Certification.” 

Jacksonville family lawyer Elliot 
Zisser believes that if you are over 50 
and happen to be a good lawyer, you 
are probably already successful. “The 
economic incentive is going to have to 
come from those who are not yet suc- 
cessful—the younger members of the 
Bar—and from the public who is not 
yet aware of board certification to 
want to hire certified lawyers.” 

Orlando lawyer Gary Salzman, 
chair of the Business Litigation Cer- 
tification Committee, pointed out that 
his 17-member law firm pays for its 
associates to apply for board certifi- 
cation and will give time off to study 
for the exam. Using the medical anal- 
ogy, “Until the consuming public of 
legal services are routinely asking ‘are 
you board certified?’ you won’t get the 
pull or the demand for certification. 
The solution is educating the public.” 

Jacksonville lawyer Jake Schickel 
observed that although board certifi- 
cation is part of the fabric in the medi- 
cal profession, the legal profession has 
not yet arrived. “It’s got to come from 
the leadership and the organization— 
the total aspect of the Bar. We're still 
struggling with the feelings and per- 
ceptions and antagonisms of a whole 
lot of people.” 


The Road Ahead: Potholes, 
Roadblocks, and Progress 
Board certification in Florida has 
come a long way. Our pioneering pro- 
gram is acknowledged as one of the 
best programs in the nation, and has 
been blessed with wonderful, commit- 


ted volunteers over the years and a 
dedicated and excellent staff. 

Like all similar Bar committees, the 
BLSE now has term limits for its 
members. At six meetings a year, of- 
ten the end of a board member’s term 
comes about the time he or she has 
absorbed sufficient knowledge to un- 
derstand the many facets of the job. 
Thus, while term limits broaden in- 
volvement of members of the Bar and 
introduce fresh blood, such limits also 
present a challenge for the BLSE. 

The BLSE recently developed a 
communications committee to develop 
a long range plan for informing the 
Bar membership and the public of the 
existence and advantages of board 
certification. From its recommenda- 
tions, the BLSE will develop an over- 
all long range communications plan 
to be presented to the Board of Gov- 
ernors. The plan will set forth the 
goals and objectives of the board cer- 
tification program in a manner that 
will provide the various committees 
in each specialty area with specific 
guidance for the execution of the im- 
portant tasks of testing, certifying, 
and recertifying specialists in their re- 
spective areas. 

Recurring difficult issues for the 
BLSE involve fairness of examina- 
tions, peer review, and practice expe- 
rience requirements. The BLSE is 
committed to a fair and consistent 
application process with appropriate 
safeguards and appeals. The Florida 
Supreme Court has monitored the 
processes and provided guidance 
when necessary. Maintaining the 
quality of the lawyers who are certi- 
fied while ensuring fair and open ac- 
cess to lawyers who can meet the eli- 
gibility requirements is the challenge, 
which entails a great deal of consci- 
entious and difficult work by staff, the 
certification committees, and other 
volunteers. 

The examination requirement pre- 
sents a perceived obstacle to certifi- 
cation as well as logistical and admin- 
istrative challenges for volunteers and 
staff. No one wants to take “another 
bar exam.” That sentiment is under- 
standable, because every lawyer in 
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Florida has met that challenge, and 
most have vowed not to repeat the 
experience. However, the board certi- 
fication examination is not another 
bar exam. It is a test carefully devel- 
oped by peers in a specialty area de- 
signed to confirm competence in that 
specialty. The tests are not easy, but 
passing is attainable for a specialist. 
The committees agonize over the de- 
velopment of appropriate questions 
and then in grading them. Testing and 
scoring is accomplished in accordance 
with methods developed and moni- 
tored by the BLSE’s testing consult- 
ant. And, there is an appeal process 
for those who feel they did not receive 
appropriate grades. 

Peer review confirms an applicant’s 
competence in and commitment to a 
specialty area with a level of profes- 
sionalism that meets or exceeds the 
standards established by ethical 
codes. The applicant participates in 
the selection of lawyers and judges 
who will be involved in peer review, 
and the committees solicit responses 
from others who should know the ap- 
plicant, such as opposing counsel, co- 
counsel, or judges before whom the 
applicant has appeared. Judicial peer 
review is particularly important in 
many areas of practice. If a question 
arises in peer review, the applicant 
has an opportunity to supplement 
with additional potential peer review- 
ers. To ensure full opportunity for peer 
participation, the peer review is con- 
fidential as to the source and the spe- 
cific content of the review. The peer 
review system is not perfect, and con- 
fidentiality sometimes creates diffi- 
culty in appeals and responses to 
negative peer review. The BLSE and 
the certification committees are sen- 
sitive to these issues and work hard 
to ensure that the process for each 
applicant is not corrupted by malice 
or bias. 

Different practice areas under- 
standably have variations in their 
experience and practice requirements. 
Despite efforts to tailor practice re- 
quirements and to remain current 
with the times, issues will continue to 
arise. One such issue is the number 


of trials required for initial and recer- 
tification in civil trial. With mediation 
and other alternate dispute resolution 
coming to the fore, and the increasing 
costs of litigation, obtaining and main- 
taining the requisite numbers of tri- 
als is difficult, even for those who limit 
their practice to trial work. Further- 
more, strict construction would pro- 
vide the same credit for a one-day trial 
as one that was years in preparation 
and three weeks (or more) in the court- 
room. On the other hand, the certifi- 
cation committee and BLSE need to 
ensure that a certified specialist has 
and maintains the requisite experi- 


ence in actual trial time to merit cer- 
tified status. This issue will continue 
to receive further study in the future. 

Regardless of how the BLSE pro- 
ceeds on these and other issues, it is 
imperative for certification to be avail- 
able to all lawyers who meet the cri- 
teria and are committed to achieve 
and maintain the standards of the 
program. The BLSE and the certifica- 
tion committees are committed to high 
standards to ensure the distinction of 
board certification is not adversely 
affected. For the program to have 
maximum effect, many more special- 
ists must be motivated to achieve the 
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standards and become certified. To do 
so, the program must maintain cred- 
ibility and develop even more effec- 
tiveness in making certification mean- 
ingful and desirable. Expansion of the 
program into new specialty areas and 
the swelling of the ranks in current 
specialties would present additional 
challenges for management and recer- 
tification. These are the challenges of 
the present and future for those who 
lead the BLSE and the certification 
efforts of the committees and sections. 
If they do as well as the volunteers 
and staff of the first 20 years, the pro- 
gram will continue to prosper. 
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Conclusion 

Board certification is a program 
whose value has been confirmed and 
reconfirmed by the leadership of the 
Bar and the Supreme Court. Count- 
less hours by talented and dedicated 
individuals have brought the program 
this far. It is available and of value to 
the public when selecting legal coun- 
sel. It is available and of value for law- 
yers seeking confirmation and ac- 
knowledgment of their commitment to 
a specialty area, qualifications, and 
professionalism. And, it is available 
and of value to volunteers who are 
willing to serve on committees or to 
mentor or encourage those who should 
be certified. Participation in this wor- 
thy venture is a positive step on the 
road to a more honorable profession 
and a better climate for our justice 
system. Board certification is “taking 
the high road.” O 
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Certification: Let’s Make It 
Better, Fairer, and More Valued 


by Stephen Nagin 


fter 20 years The Florida Bar Certification program evokes significant praise, lingering 
skepticism, and a little disdain. These reactions derive from complimentary economic is- 
sues and emotional concerns. 
What may be a great benefit to some lawyers others perceive as a detriment. This article explores why such a 
dichotomy exists. It suggests eight ways in which our certification program can be improved, enhanced, and reinforced 
to make it better and fairer and much more highly valued. 


Why Certify? 

There are four reasons for a certification program. 

The first reason is that licensure, by itself, is not sufficient. After years of practice, the legal shingle provides scant 
assurance to potential clients that their attorney’s current level of professional development, judgment, and skill as 
an advocate and a counselor is of highest caliber. Most potential clients (even sophisticated corporate clients) really 
don’t know how to best assess whether a lawyer is most suited to handle their matters. Certification provides better 
guidance, which is laudable. It confers peer and public recognition of superior credentials and confirms qualifications 
in a specialty area. 

If certification did not exist, the truly better-talented attorneys still would rely on time-tested promotional methods: 
word-of-mouth and more formal marketing efforts (including personal networking, limited public advertising that the 
Florida Supreme Court permits, and targeted public relations). Consequently, if peer recognition and lay public recog- 
nition were the only justifications, our certification program still would be of value. It just would not be of as much 
value unless the other reasons for having certification exist. 

The second reason for certification is the competitive advantage it can bestow in the marketplace, both for lay and 
professional referrals. An analogy can be made to medical services, because consumers of legal services also are con- 
sumers of medical services. They know that doctors who are board certified are “vetted” by their peers through rigor- 
ous testing (and presumably heightened education or re-education). The cachet of certification for health care provid- 
ers elevates perceptions about the level of knowledge, judgment, and dexterity a medical practitioner is likely to 
possess. By analogy, a board certified lawyer should benefit from the same reasoning process. Legal certification has 
not yet reached this level of marketplace effectiveness, but it should, eventually, if the right steps are taken in promot- 
ing and developing the certification program. 

All of us know that when an angioplasty or laparoscopy procedure is needed, the “certified” specialist will get the 
referral, not the generalist. The health care specialists who provide these services typically require the facilities and 
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Lawyers and clients benefit; judges and those 
who pay for the administration of justice (the 
taxpayers) benefit. These advantages to 


society provide important reasons to 
have and to promote certification. 


backup available only in a hospital. 
To be granted the requisite “privi- 
leges” to practice in or to admit par- 
ticipants to a hospital, a doctor must 
apply to and be approved by commit- 
tees of doctors. For a hospital to be 
perceived as having “better trained” 
doctors, and to restrict the number of 
medical practitioners eligible for 
“privileges,” specialists typically are 
required to hold “certification” in their 
field. Consequently, possessing rel- 
evant, field-specific certification(s) 
transforms such credentials into the 
ticket for admission past the 
gatekeepers— who happen to be the 
hospital’s medical committees and the 
administrators. Potentially, this is a 
huge economic benefit for a doctor. No 
comparable process exists in the law. 
That’s the challenge for us lawyers. 
Less sophisticated clients (and po- 
tential clients) of legal services typi- 
cally don’t know how to form an accu- 
rate opinion about a lawyer’s 
capability. In law school we learn the 
gift of gab; our professional milieu 
encourages it. As a consequence, law- 
yers tend to be comfortable profess- 
ing their accomplishments, which 
through politeness or ignorance, po- 
tential clients generally do not openly 
challenge. The existence of certifica- 
tion—which would-be clients could 
presume to be similar to the compa- 
rable credential possessed by their 
health care provider—may provide a 
helpful, external validation of compe- 
tency. If so, perhaps they tell their 
family, friends, colleagues, and others. 
A lawyer’s professional colleagues 
and acquaintances who are appraised 


of a fellow practitioner’s certification 
credentials are more likely to recog- 
nize some level of potentially superior 
skill. Without a third-party profes- 
sional practice gatekeeper, however— 
such as what exists for medical spe- 
cialists in the form of hospital 
committees and administrators—the 
legal credential simply carries less 
weight. That’s a fact. Whatever sus- 
tainable economic advantage Florida 
Bar certification confers, it still is de- 
pendent upon the time-tested methods 
of word-of-mouth recommendations and 
targeted marketing efforts. 

When a lawyer specializes in one or 
more areas of law, he or she is likely 
to become more dependent on refer- 
rals from other lawyers, typically gen- 
eralists or corporate lawyers who 
serve as the “gatekeepers” for their 
clients. Certification offers a special- 
ist the competitive advantage of an 
easier cue that will remind potential 
referring sources about whom to con- 
tact for a potential referral in a spe- 
cialized area of law. Certification also 
tends to provide a measure of comfort 
to the referring attorney with respect 
both to the limited role of the referred 
attorney (and the lessened likelihood 
of loss of the client for other legal ser- 
vices), as well as to the referred cli- 
ent, who may appreciate the external 
validation of superior qualifications 
(conferred by heightened standards 
for the certified lawyer). Moreover, 
from a marketing standpoint, it may 
be easier and less expensive for prac- 
titioners in some areas of the law to 
obtain new clients through profes- 
sional referrals than it would be to 
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advertise directly to potential clients, 
especially given the significant re- 
straints on advertising imposed by the 
Florida Supreme Court. 

Consequently, if the inadequacies of 
licensure and the perceived (or actual) 
competitive advantages were the only 
justification, certification still would 
be of some value. Nevertheless, it 
would be of limited value were it not 
for two other important reasons to 
certify lawyers. 

The third reason to certify lawyers 
is that it leads to potentially better 
quality legal work product and less 
likelihood of errors or omissions (at 
least, in the practitioner’s area of spe- 
ciaity). Certification requires an as- 
sessment of superior competency 
based on continuing legal education 
in a defined area of the law; special- 
ized training; focused professional 
experiences; greater exposure to acts, 
practices, and events in a field of con- 
centrated legal practice; and resultant 
peer recognition of competency (or 
superior) judgment and legal skills in 
representing clients and advocating 
their matters. 

This superior competency assess- 
ment is made by a committee of board 
certified specialists in the same area 
of certification, who establish and en- 
force qualifying “standards” of compe- 
tency that have the approval of our 
Board of Governors and the Florida 
Supreme Court. The competency as- 
sessment entails extensive back- 
ground checks, some interviews, and 
an examination of issue perception 
and problem solving in the area of the 
applicant’s skills. To become and re- 
main “certified” is not easy. It is in- 
tended to entail a rigorous and de- 
manding process to assure a special 
ability as a consequence of broad, var- 
ied, tested experience. 

All of the official requirements are 
likely to deter less qualified practitio- 
ners from applying for certification, or 
to be “weeded out” from consideration 
for certification. The process will 
cause truly qualified practitioners to 
“bone up” by studying, and focusing 
their efforts to qualify for and submit 
themselves to peer scrutiny. 
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The fourth reason to certify lawyers 
arguably is the most important. Certi- 
fication may lead to greater compe- 
tency, efficiency, ethical awareness, ci- 
vility, and professionalism. Everyone 
benefits from these attributes. 

Anyone who has practiced long 
enough to appreciate the benefits of 
facing a truly knowledgeable opposing 
counsel knows that highly competent 
opposing counsel can make a case pro- 
ceed more expediently and in a less un- 
necessarily contentious manner. Some- 
times this makes the lawyer’s job 
easier, sometimes not. Justice is more 
efficiently reached when a lawyer 
trusts the opposing counsel; has a rea- 
sonable expectation about issues, fact 
development, and tasks progression; 
can better predict why a course of con- 
duct may be pursued; and can appreci- 
ate how potential outcomes might af- 
fect settlement or trial prospects. The 
heightened professionalism and pre- 
dictability can lessen stress and reduce 


the cost of providing legal services. 
Lawyers and clients benefit; judges 
and those who pay for the adminis- 
tration of justice (the taxpayers) ben- 
efit. These advantages to society pro- 
vide important reasons to have and 
to promote certification. 

Peer recognition, public recogni- 
tion, competitive advantages for mar- 
keting, potentially better quality le- 
gal work product, and the societal 
advantages should justify the time, 
effort, and expense involved in admin- 
istering The Florida Bar’s certification 
program. 

One might consider: If these ben- 
efits really exist, why would any prac- 
titioners not support the certification 
process? For that matter, why aren’t 
more practitioners attracted to the 
perceived benefits that approxi- 
mately six percent of the Bar em- 
braces? Alas, there is another, less 
savory side to certification. Four fac- 
tors define it. 


Finders, Minders, 
and Grinders 

The first factor is that there has been 
an absence of sustained leadership by 
the Board of Governors and especially 
by recent Bar presidents. Certification 
is among the best of all programs The 
Florida Bar offers. It is a gem. The Board 
of Governors could and should do more 
to promote it, and the certification pro- 
gram should be carefully expanded into 
more subspecialty areas of practice. This 
has not been done out of fear that 
noncertified attorneys might be of- 
fended. However, enormous benefits 
flow from certification. These benefits 
completely outweigh any such concerns. 
To enhance and reinforce the four ar- 
eas of benefits discussed above, Bar 
presidents should embrace the certifi- 
cation program and make it a keystone 
of their administrations. Further, the 
Board of Governors simpiy needs to 
transcend concerns that noncertified 
lawyers may object, and resolve to 
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more proactively promote the certifi- 
cation program. 

Only six percent of our membership 
is certified, contrasted with well over 
half of all physicians! The prevalence 
of certification in medicine can be at- 
tributed to its longer history in that 
occupation, as well as the fact that cer- 
tification simply is more highly val- 
ued in medicine than in law. 

The second factor is that the prac- 
tice of law generally has evolved (es- 
pecially for specialists) into an occu- 
pation characterized by finders, 
minders, and grinders. The “finders” 
procure revenue sources, the 
“minders” supervise workflow and 
assure consistency in quality and out- 
put, and the “grinders” (generally 
younger lawyers) produce the basic 
work product, be it research, writing, 
interviewing, etc., and they handle 
routine court appearances, etc. Certi- 
fication can upset that paradigm. 

If a “minder” becomes certified in an 
area of specialization, the potential for 
direct referrals to the “minder” may in- 
crease, bypassing the “finder,” who 
serves as a de facto gatekeeper for a law 
firm. Given the potential adverse effect 
on the “finder’s” personal compensation, 
he or she may have little or no incen- 
tive to encourage colleagues (even those 
who are fellow “finders”) to become cer- 
tified. Gatekeeper status in any occu- 
pation is a source of empowerment, 
prestige, remuneration, networking op- 
portunities, favoritism, and perquisites. 
Once achieved such status seldom is re- 
linquished without a fight. 

Further, gatekeeper status in some 
fields of law may be based on an ex- 
ternality that could be diminished or 
devalued if certification were to pro- 
vide alternative access to the emolu- 
ments of status. Take, for just two ex- 
amples, trial law and patent law. 

Expanding civil trial certification to 
embrace subspecialty certification— 
such as professional liability litiga- 
tion, products liability litigation, per- 
sonal injury and wrongful death 
litigation, mass tort and multidistrict 
litigation, etc.—would better mirror 
the reality of trial law for many prac- 
titioners today, and would bring our 


certification process closer to the sub- 
specialty certification process that 
physicians enjoy. The finder, minder, 
and grinder paradigm does not apply 
in the medical occupation, perhaps in 
part because of the availability of sub- 
specialty certification for doctors. 

Having subspecialty certification in 
intellectual property law would ben- 
efit the public and all specialized prac- 
titioners. However, some patent law- 
yers oppose it. To prepare a patent 
application and to “prosecute” that 
application before the U.S. Patent and 
Trademark Office (PTO) requires a 
practitioner to be “registered” with the 
PTO. Registration is analogous to li- 
censure; it is a much different creden- 
tial than that of certification. 

Federal registration for patent law- 
yers is conferred in one of three ways. 
The would-be patent lawyer can take 
a rigorous examination—one that re- 
portedly is much more difficult than 
any state bar examination. Accolades 
are due to those who take and pass 
this very difficult patent registration 
examination. However, another way to 
become registered as a patent attor- 
ney is for a lawyer to work for four 
years as a PTO patent examiner and 
automatically become “registered” 
without taking any test (which many 
have done). Finally, a foreign patent 
lawyer can obtain registration in the 
U.S. as a matter of comity. 

Once registered with the PTO (ei- 
ther as a registered patent attorney 
or as a registered patent agent, which 
is what nonlawyers are called, a 
patent specialist need not join any 
state’s bar in order to set up shop, put 
out a shingle, and start representing 
clients at the PTO. Because many 
patent lawyers (and patent agents) 
practicing in Florida do not belong to 
The Florida Bar, they would not 
qualify for certification by The Florida 
Bar, if subspecialty certification were 
to be offered. Hopefully they will sup- 
port having federal certification by the 
PTO, as an alternative to state-based 
certification programs for which they 
would not qualify. 

Another factor with respect to 
patent lawyers is that there are sig- 
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nificant flaws in the federal registra- 
tion process at the PTO, which a po- 
tential Florida intellectual property 
law subspecialty certification would 
remedy. First, the PTO registration 
does not require periodic showings of 
professional development, judgment, 
or skill. It is a static, not a dynamic, 
credential—just like licensure of law 
at the state level. Second, once “regis- 
tered” with a scientific background in 
any area of science, the practitioner 
can prepare and “prosecute” patent 
applications in any area of science: 
mechanical, electrical, chemical, bio- 
logical, etc. Consequently, the fact of 
PTO registration does not attest to 
any superior competency or judgment. 
Third, PTO registration does not test 
many significant facets of patent (or 
trademark, or copyright) practice, 
such as skill in licensing transactions 
or litigation in federal courts, much 
less knowledge of “patent misuse” or 
other important legal doctrines. 

Perhaps in recognition of the fail- 
ings of its own registration program, 
the PTO has announced a “strategic 
plan” to implement federal certifica- 
tion. See www.uspto.gov. It may take 
years—if ever—for that to occur, but 
it is a recognition that certification 
would benefit the public as well as 
better skilled practitioners. 


Perceived Loss of 
Gatekeeper Status 

Those federally registered patent 
attorneys who oppose certification in 
Florida are not the first interest group 
to oppose certification. In the 1990s, 
when business litigation certification 
was proposed (and vigorously opposed 
by the certified trial lawyers) in 
Florida, “gatekeeper” concerns pre- 
dominated. Today, resistance to sub- 
specialty certification in other logical 
practice areas of health law, labor law, 
and other specialty areas, for example, 
is just another species of “gate- 
keeperitis.” There is a genuine con- 
sumer protection issue, but it just gets 
lost in the hubbub and stiff-neck bick- 
ering over turf and over temporal Bar 
considerations of an administrative or 
bureaucratic nature. 


iy 
= 


Although it is quite correct to char- 
acterize the law as a “profession,” it also 
is true that the law is an honorable “oc- 
cupation.” Our occupation fairly can be 
characterized as having excess capac- 
ity with great areas of underfunded 
demand. The legal “gatekeepers” logi- 
cally will seek to preserve and protect 
their competitive advantage, especially 
for legal services that are in demand 
and that are well funded. 

The concept of “professionalism” 
should exist as a state of mind in vir- 
tually all mercantile pursuits. That is, 
as television diva Martha Stewart 
might say, “A good thing!” Profession- 
alism is the overlay that separates 
lower standards of acceptable occupa- 
tional behavior from higher, more rig- 
orous conduct, which can produce bet- 
ter and more predictable outcomes. 

Viewed in the reality of our crowded 
occupation, with constant economic 
pressures and regulatory restraints 
on unfettered marketing, the poten- 
tial for economic protectionism, and 
possible economic discrimination, 
anticompetitive exclusion, or simply 
petty petulance laced with the scent 
of predatory intent, should not be sur- 
prising. Professionalism aside, “busi- 
ness is business!” 

It would be illogical and irrational 
to expect the law’s “gatekeepers” to 
readily relinquish or cede their per- 


ceived competitive advantages to the 
vicissitudes of certification. 


The Fear of Higher Standards 

The third factor is a misplaced fear 
by some practitioners that higher mal- 
practice insurance premiums could re- 
sult from holding themselves out to a 
higher standard of care that might be 
applied in litigation to a “certified” 
lawyer (in the event of an error or 
omission). The reality, however, is that 
there is no statistical evidence certi- 
fied lawyers incur increased premi- 
ums as a consequence of heightened 
credentials. In fact, if your errors and 
omission insurance application does 
not even inquire about certification, 
perhaps it should. Florida Lawyers 
Mutual Insurance Company, for ex- 
ample, offers a 10 percent premium 
discount for board certification. Thus, 
the concern about potentially higher 
insurance costs simply may not exist. 

Logically, a lawyer who concen- 
trates his or her practice in one or two 
fields of law will possess heightened 
issue perception, demonstrate greater 
appreciation for the factors that can 
affect a successful outcome for a cli- 
ent whose needs are specialized, and 
be capable of appreciating more effec- 
tive strategies. Assuming true know]l- 
edge, training, skill, and ability, con- 
centration in a areas of practice 


coupled with board certification 
should reduce the likelihood of com- 
mitting errors or making omissions. 
This would create an incentive for in- 
surance companies to reduce policy 
premiums for certified lawyers, not 
increase them. 


Aggravation Without 
Assured Compensation 

The fourth factor is that it takes 
time and effort to research and pre- 
pare the detailed certification appli- 
cation, and it requires more time and 
effort to study for and pass a certifi- 
cation examination. Once certified, a 
practitioner needs to maintain a cer- 
tified level of superior skill both 
through increased continuing legal 
education as well as proven concen- 
tration in the certified area(s) of prac- 
tice. Of course, not every practitioner 
who applies to become a certified law- 
yer can do so. Adverse peer recogni- 
tion could preclude approval. Flunk- 
ing a certification examination could 
be an ignominious experience. These 
are risks some lawyers—quite under- 
standably—just won’t take! 

Once certified, does not mean al- 
ways certified. Every five years 
Florida Bar certification must be re- 
newed by an updated application at- 
testing to minimum adherence to a set 
of standards imposed by The Florida 
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Bar for each area of recertification. 

To justify initial and then periodic 
recertification, there must be suffi- 
cient remuneration and/or public rec- 
ognition given the time commitment. 
Without assurance that the effort will 
be worth the aggravation and height- 
ened CLE requirements, some busy, 
successful practitioners may choose 
to skip the process altogether. To ex- 
pect them to support the Bar’s certi- 
fication program would be illogical. 
Their ability to excel may not be de- 
pendent upon enhanced credentials, 
in any event. Nevertheless, for the 
vast majority of better-qualified spe- 
cialists, certification can and should 
be a substantial benefit to the public 
and to them. 


Eight Ways to Improve the 
Certification Program 

The first improvement would be to 
create incentives for sustainable eco- 
nomic advantages for board certified 
lawyers. Each Florida Bar president 


should make it a top priority to raise 
awareness about and to proactively 
promote the certification program by 
encouraging more and better incen- 
tives to become and to remain certi- 
fied. Further, the board should treat 
the certification program the way a 
well run consumer products company 
would treat its valued trademarks and 
service marks—Certification should 
be proudly featured on just about ev- 
ery flat surface whenever and wher- 
ever the name “The Florida Bar” is 
printed. Promotion of the certification 
program should become ubiquitous in 
all Bar marketing and consumer 
awareness promotions, and it should 
be given greater prominence on the 
Bar’s Web site. 

The Board of Governors can and 
should authorize and fund a study of 
all known incidences of errors or omis- 
sions by certified lawyers (in their 
area of certification during the period 
of time in which they were certified). 
That study—and a comparison to er- 
rors and omissions by noncertified 
lawyers—should be made available to 
all certified lawyers and all malprac- 
tice carriers so that the Bar president 


would have objective criteria to 
present to insurance underwriters, 
and could encourage them to reduce 
the cost of insurance for certified law- 
yers generally (and in some areas of 
certification, considerably). 

Second, the Bar should encourage 
larger law firms, government agen- 
cies, and law schools to formally take 
certification into account when consid- 
ering compensation, especially for 
partnership or other applicable pro- 
fessional advancement. The fact of 
certification ultimately should be a 
consideration in accessing the poten- 
tial for greater remuneration. 

Third, The Florida Bar should co- 
ordinate advertising about certifica- 
tion with all other state bars that of- 
fer a certification program. A properly 
positioned statewide or nationwide 
advertising campaign would not stig- 
matize noncertified lawyers and it 
might encourage many more lawyers 
to aspire to become certified. The bal- 
ance between current complacency by 
the Board of Governors and the 
heightened value to the public of hav- 
ing more certified lawyers needs to 
be reexamined. We are missing the 
boat, here! 

Fourth, the Bar should analyze the 
way that CLE programs and cred- 
its are handled. Currently, there is 
a uniform charge to attend Bar CLE 
programs. The Board of Governors 
should authorize and fund an eco- 
nomic analysis to determine 
whether it would be beneficial to 
welcome everyone to attend for free. 
If a luncheon or CLE materials are 
offered, the actual cost for those 
should be defrayed. However, it 
would appear to make better eco- 
nomic sense for the actual Bar CLE 
programs to be offered for free, for 
everyone. Noncertified lawyers 
should be required to pay for each 
hour of required credit (whether for 
programs offered by the Bar or of- 
fered by private CLE providers). As 
an incentive to certified lawyers, 
their registered credits should be 
free (up to the number of credits 
required for recertification, and 
thereafter, the cost should be half 
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that charged to noncertified law- 
yers). This proposal, by itself, would 
reduce the overall cost of CLE for 
everyone, and be much fairer to the 
vast majority of lawyers who do not 
practice in large law firms. 

As matters now stand with respect 
to CLE, large law firms currently get 
a “free ride” by ordering a CLE tape 
that all lawyers in an office can view 
with each given the opportunity to 
receive CLE credits at no additional 
revenue to the Bar. This forces the cost 
of CLE payments to be higher than 
would be the case if the only charge 
were to register credit for a CLE 
course. An economic study authorized 
and sponsored by the Bar will sub- 
stantiate this fact and provide objec- 
tive data that would help establish the 
appropriate price to charge for receiv- 
ing actual CLE credit. The current 
modality (of charging to attend CLE 
programs)is fundamentally flawed ir- 
respective of certification and should 
be reexamined. Let improving the cer- 
tification program be the rationale to 
reexamine it. 

Fifth, subspecialty certification 
should be implemented for every 
area of the law in which it can be 
shown that there is sufficient de- 
mand to justify the effort and ex- 
pense. Any specialist in medical mal- 
practice, ERISA, products liability, 
class action litigation, and many de- 
fined and recognized areas of concen- 
tration should be able and encour- 
aged to seek and obtain subspecialty 
certification without necessarily 
having to demonstrate broad compe- 
tence in more general fields of law, 
if they are qualified and so desire. 
It is a disservice to the public not to 
provide more targeted information. 
Public and professional choice 
should establish the parameters, not 
administrative convenience for the 
Bar, and not fealty to those of us 
who already may be certified in 
broader areas of law. 

Sixth, for board certified civil trial 
lawyers and board certified business 
litigation lawyers, The Florida Bar 
board should encourage federal dis- 
trict courts automatically to confer 
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“trial bar” status without examina- 
tion. That would be a no-brainer for 
the federal court system. 

Seventh, board certified lawyers 
who join an applicable Bar section 
in their specialty area of the law 
should be offered each such section 
membership at reduced annual 
dues. The accolade of certification 
should be accompanied by this 
simple and poignant economic ben- 
efit. Again, the intent should be to 
cause more lawyers to aspire to and 
to become certified. 

Eighth, all certified lawyers should 
be required—at least once during 
their career—to speak at a law school 
on the topic of board certification. 
More law students may seek certifi- 
cation if they are exposed to certified 
lawyers and become aware of the true 
value of certification to their own ca- 
reer. The Board of Governors also 
should require that the Young Law- 
yers’ Division-sponsored “Practicing 
With Professionalism” program in- 
clude a segment on the value of certi- 
fication. Not to include it is a genu- 
inely lost opportunity and should be 
corrected. 


Conclusion 

Our certification program has 
come a long way in 20 years, but 
much is left to accomplish. While our 
program is considered a model that 
many other states have followed, 
and truly is one of the best in the 
nation, it can and should evolve. The 
four benefits that flow from certifi- 
cation are a major asset of The 
Florida Bar, and promoting certifi- 
cation is in everyone’s interest. The 
Florida Bar should create, and pro- 
pose for approval by the Supreme 
Court, durable economic incentives 
to encourage more lawyers to aspire 
to become and to remain certified. 
Everyone will benefit. Subspecialty 
certification should be made avail- 
able wherever there is demonstrated 
need and sufficient demand to jus- 
tify the effort and expense. Greater 
nationwide institutional recognition 
of the public benefits of certification 
coupled with a resolve to expand this 


valuable program should be a top 
Bar priority over a sustained period 
of time. The eight recommendations 
above present reasonable ways to 
make certification better, fairer, and 
more valued. Improving and expand- 
ing the certification program is in 
everyone’s interest, and would provide 
the incentive for more lawyers to be- 
come and to remain certified. UO 
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Certification from 
National Perspective 


by John M. Brumbaugh and Tori Jo Wible 


nformation about certification and specialization facilitates the consumer’s access to legal ser- 
vices and thus better serves the administration of justice.” 

So proclaimed Justice Stevens in neatly summing up the mission of lawyer specialty certification in his opinion in 
Peel v. Attorney Registration and Disciplinary Commission of Illinois, 496 U.S. 91 (1990). From the full-service country 
lawyer of Abraham Lincoln’s day to the 21st century boutique firm lawyer, certification and specialization have be- 
come part of the legal landscape. 


Where We’ve Been 

The early American “country lawyer” needed to know about all areas of the law, because he never knew what prob- 
lem would present itself next. In those days, economics and transportation made referrals difficult. With the growth of 
large cities and the economic boom of the early 20th century came large law firms and the emergence of the “business 
lawyer,” who represented companies rather than individuals and did more office work than courtroom work. De facto 
specialization has continued to expand, as even the generalist will gravitate toward a particular type of work. Just 
looking at the number of sections in any bar association confirms that lawyers self-select areas of interest to them. 

The ABA’ earliest formal recognition of legal specialization was the adoption of Canon 45 of the Canons of Profes- 
sional Ethics in 1928. It declared that “specialists” were not exempt from the principles of the canons. In 1933, the 
ABA acknowledged the professional and economic value of specialization by adopting Canon 46. Canon 46 allowed 
lawyers who undertook specialized legal work exclusively for other lawyers, to advertise such specialized legal work in 
a “dignified” manner in legal periodicals. 

Ethics rules and lawyer specialty certification have advanced together because of the ethical issues involved in 
lawyer advertising. So as the ABA evaluated changes to the canons from 1964 through 1969, the association was also 
studying specialization. In 1967, an ABA Special Committee on Availability of Legal Services concluded that recogni- 
tion and regulation of specialization would improve the availability of legal services. After two years of study, the ABA 
decided not to pursue a national plan of specialization, but rather to continue studying the experimental specializa- 
tion programs conducted at the state level. 

In 1969, following five years of study and drafting, the House of Delegates enacted Model Code of Professional 
Responsibility. DR 2-105(A) prohibited a lawyer from holding himself or herself out as a specialist, as practicing in 
certain areas, or as limiting his or her practice, except for the traditional areas of patent, trademark, and admiralty, or 
where a state authority had issued the certification. During the time the model code was in effect, lawyer specialty 
certification programs were starting in several states. California began a pilot program certifying lawyers in the areas 
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of criminal law, taxation, and workers’ compensation in 
1972. Under the California certification program the ap- 
plicants were required to meet certain standards, such as 
a minimum number of years of practice, substantial in- 
volvement, continuing education in the field, and passing 
a written exam. 

The Supreme Court of New Mexico adopted a different 
approach in 1973 by encouraging lawyers to limit their 
practices to just a few fields of practice, based on the be- 
lief that voluntary specialization would ultimately improve 
competence. The New Mexico program allowed the attor- 
neys to self designate and advertise one specialty area, if 
they concentrated at least 60 percent of their practice in 
that field and they would return the clients to the refer- 
ring attorneys after the matter was completed. The other 
alternative allowed attorneys to designate and advertise 
that their practice was limited to a maximum of three 
specialty areas. 

The third approach was a hybrid of the California and 
New Mexico programs and came from Florida in 1974. 
Texas established a program similar to California’s in 
1975. In 1979, after observing the success of the Califor- 
nia, New Mexico, Florida, and Texas programs, the ABA 
created, adopted and promoted the Model Plan of Special- 
ization.* The ABA model plan included the most success- 
ful features of the existing state programs and provided 
guidance to other states contemplating development of 
specialty certification programs. 

During this time of state expansion of specialty certifi- 
cation programs, the ABA was again reevaluating the eth- 
ics rules governing the legal profession. In 1977, the ABA 
created the Commission on Evaluation of Professional 
Standards to reconsider the ethical underpinnings and 
issues of the legal profession. The final result was the 
Model Rules of Professional Conduct, which were adopted 
by the House of Delegates in 1983. Model Rule 7.4 contin- 
ues the historical specialty designations in patent, trade- 
mark, and admiralty law. Additionally, the circumstances 
under which a lawyer is able to state that he or she has 
been recognized or certified as a specialist in a particular 
field, are subject to state regulation. 

The various state bar associations and supreme courts 
were not the only ones interested in lawyer specialty cer- 
tification. Private organizations started certification pro- 
grams in the 1970’s. The Association of Trial Lawyers in 
America (ATLA), founded the National Board of Trial Ad- 
vocacy (NBTA), which has been certifying litigators since 
1977. In fact, it was attorney Gary Peel’s letterhead indi- 
cating his certification by the NBTA in civil trial advo- 
cacy that brought him and specialty certification to the 
attention of the U.S. Supreme Court. NBTA now has pro- 
grams in civil trial advocacy, criminal trial advocacy, and 
family law trial advocacy. 

Other early programs included the certification pro- 
grams of the American Board of Certification (ABC), which 
is sponsored by the American Bankruptcy Institute and 


the Commercial Law League of America. ABC offers spe- 
cialty certification programs in business bankruptcy, con- 
sumer bankruptcy, and creditors’ rights. 

Other national programs include those of the American 
Board of Professional Liability Attorneys in accounting 
professional liability, legal professional liability, and medi- 
cal professional liability. The Estate Law Specialist Board, 
which was established by the National Association of Es- 
tate Planners offers specialty certification in estate plan- 
ning law, and the National Elder Law Foundation certi- 
fies attorneys in the field of elder law. 

The ABA revisited specialty certification as part of the 
Ethics 2000‘ revision of the model rules, and the ABA rec- 
ognized that specialization is a reality in the modern prac- 
tice of law. Model Rule 7.4 is now titled Communication of 
Fields of Practice and Specialization. The rule continues 
the traditional delineation of patent and admiralty desig- 
nations. Rule 7.4 also provides a basis for lawyers to state 
that they are certified as a specialist if they have been 
certified by an organization that has been approved by an 
appropriate state authority or an organization that has 
been accredited by the ABA.® 

In 1990 the ABA published Model Standards for Spe- 
cialty Areas, offering proposed standards for 24 areas of 
the law. The ABA’s Standing Committee on Specialization 
believed that uniform standards would enhance public un- 
derstanding of specialization plans. In 1992, the ABA del- 
egated to the Standing Committee on Specialization, the 
task of creating standards for the accreditation of private, 
attorney certification organizations, and a mechanism for 
such accreditation. 


Where We Are Now 

In the aftermath of the Peel decision, several states re- 
vised their disciplinary rules to allow truthful communi- 
cation about specialty certification. Currently there are 
18 states that recognize ABA accreditation of certifying 
organizations in some form. In addition, there are 10 other 
states with specialty certification programs sponsored ei- 
ther by the bar association or a supreme court commis- 
sion. There are seven states that require certified attor- 
neys to include disclaimer language with an attorney’s 
listing of a specialty certification. Finally, another seven 
states and the District of Columbia do not restrict com- 
munication of specialty certification, nor do they have state 
sponsored programs. In all, 43 states either sponsor their 
own specialty certification programs, recognize ABA ac- 
creditation of certification programs, or do not prohibit 
communication by lawyers about specialty certification. 

Looking at all the programs across the country, there 
are 34 areas of specialty certification, ranging from gen- 
eral national programs such as civil trial advocacy to spe- 
cific state programs such as Ohio workers’ compensation. 
Some of the older programs such as Florida’s have many 
options, while other states limit the number of specialty 
areas that will be offered. In Arizona, the substantial in- 
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volvement requirement of at least 50 
percent of a lawyer’s time necessarily 
limits the number of specialty certifi- 
cations a lawyer can hold. 

From a national perspective, there 
are three state programs that are 
leaders in the field of specialty certi- 
fication: Florida, Texas, and Califor- 
nia. These three states combined have 
over 14,000 certified specialists in 22 
areas of the law. Florida has the most 
areas for certification with 19, cover- 
ing everything from civil trial practice 
to aviation law. 

One function of the ABA Standing 
Committee on Specialization has been 
to collect statistics on lawyer specialty 
certification programs nationwide, 
which it has done for the past eight 


five years. Areas growing faster than 
average, include workers’ compensa- 
tion, elder law, labor law, and health 
law. With the exception of bankruptcy, 
the programs developed for these 
high-growth fields are relatively new. 
Balancing these high growth areas are 
more “traditional” practice areas in 
which certification is available. Pro- 
grams in these areas, including crimi- 
nal practice, family law, real estate 
and tax law, are older and more es- 
tablished. 

The Standing Committee on Spe- 
cialization sponsors an annual na- 
tional roundtable that brings together 
program administrators and board 
members from state and private pro- 


e Litigation requirements in fields 
where ADR is becoming more prevalent; 

e Appeals following denial of certi- 
fication or recertification; 

e Judges as certified specialists. In 
Texas and Florida, in most practice ar- 
eas, judges can retain their certification; 

e Ethics issues as they relate to cer- 
tification and recertification. 

The roundtable touches on issues of 
national relevance and allows partici- 
pants to give their program’s perspec- 
tive on a variety of issues and learn 
from other programs’ successes and 
failures. 

The standing committee also serves 
as a clearinghouse for information, via 
electronic newsletters, and its Web 


years. Below is a chart showing the 
growth on a national basis cover- 
ing all the areas for state and pri- 
vate certifying organizations. 

A look at the 2001 data as a 
whole reveals that the number of 
lawyers to whom specialty certifi- 
cates have been issued continues 
to grow steadily. There are now 
27,702 holders of specialty certifi- 
cates in the legal profession, which 
represents a 4.3 percent increase 
over 2000. Overall the number of 
certified specialists has increased 
by 53.7 percent since the standing 
committee began keeping national 
statistics in 1994. 

With respect to specific fields of 
practice, the mix of specialties in 
which certification is available has 


il 


26,502 


22,660 
19,547 21:016 


18,018 


1994 1995 1996 1997 


Number of Certified Specialists 


24,033 


1998 1999 2000 2001 


changed little. Civil trial advocacy 
continues to be the largest area in 
which specialty certification is sought, 
accounting for 26 percent of the total 
number of certificates that have been 
issued to date. The combined category 
of criminal law and criminal trial ad- 
vocacy is the second most common 
area with 10 percent of the total, fol- 
lowed by family law with nine percent, 
and real estate, wills, trusts and es- 
tates and personal injury trial with 
eight percent each. 

Growth rates for different special- 
ties vary widely, but for the most re- 
cent data available, the rates mirror 
the patterns reported over the past 


grams to discuss legal developments 
and emerging issues in the field. Par- 
ticipants are able to focus on develop- 
ing approaches to the elimination of 
ethical, administrative and technical 
barriers to the growth of lawyer spe- 
cialty certification. Recent issues con- 
fronting the legal system in general 
and lawyer specialty certification in 
specific include: 

¢ Interruptions in full-time practice, 
such as being called to National 
Guard duty or maternity/paternity 
leave. How does such an interruption 
affect recertification in terms of full- 
time practice in the prior five years? 
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site, and works with state bar asso- 
ciations and supreme courts to in- 
crease recognition of lawyer specialty 
certification in general and recogni- 
tion of ABA accredited specialty cer- 
tification programs in specific. This 
national perspective gives each state’s 
program directors an opportunity to 
learn, pool knowledge, and expand 
their programs without recreating the 
wheel. 


Where We Are Going 

Lawyer specialization is here to 
stay. In an increasingly complex legal 
world, no lawyer can be competent in 


every field. For consumers, referring 
sources, and employers, specialty cer- 
tification provides additional informa- 
tion about lawyers. For those attor- 
neys who have made the effort to 
document their involvement in the 
field, there is personal satisfaction 
and professional cachet from the rec- 
ognition by their peers. 

Marketing will be the key to in- 
creased growth in the number of law- 
yers seeking specialty certification. By 
increasing public awareness of the 
value of stringent standards, continu- 
ing education requirements and posi- 
tive peer review, the public will come 
to demand board certified lawyers for 
their legal work. By increasing law- 
yers’ awareness of the value of spe- 
cialty certification, the profession will 
be able to fulfill the ABA model plan’s 
goals of providing greater access by 
the public to appropriate legal ser- 
vices; identifying and improving the 
quality and competence of legal ser- 
vices; and providing appropriate legal 
services at reasonable cost. 

To that end, the standing commit- 
tee is joining with other members of 
the specialty certification community 
to create a Strategic Communication 
Plan, which will help bring lawyer 
specialty certification into the 21st 
century. The Florida BLSE is cur- 
rently expanding and customizing the 
Strategic Communications Plan for 
use in elevating awareness of certifi- 
cation in Florida. It is the vision of the 
standing committee that consumers of 
legal services better understand that 
certified legal specialists possess ad- 
vanced training and expertise, that 
consumers rely on the certification to 
help them make informed decisions in 
finding and hiring a lawyer; and that 
lawyers understand the value of cer- 
tification to their professional growth 
and practice development and seek 


John M. Brumbaugh is chair of the 
ABA Committee on Specialization and 
former chair of The Florida Bar’s Board of 
Legal Specialization and Education. Tori 
Jo Wible is ABA staff counsel to the com- 
mittee. 


certification in the areas of law in 
which they specialize. O 


1 Peel v. Attorney Registration and Dis- 
ciplinary Commission of Illinois, 496 U.S. 
91 (1990). 

2 See Standing Comm. on Specialization, 
American Bar Ass’n, Model Plan of Spe- 
cialization (adopted by the House of Del- 
egates August 15, 1979). 
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3 The Ethics 2000 Commission was 
formed in 1997 to review the Model Rules 
of Professional Conduct. It submitted a 
report to the House of Delegates at the 
August 2001 Annual Meeting. The report 
was debated at the August 2001 annual 
and February 2002 midyear meetings. The 
changes to the model rules as amended 
during the debate were final at the end of 
the February 2002 Midyear Meeting. 

* Model Rule 7.4(d). 
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Board Certification: The View 
from the Bench and Beyond 


by Judge George W. Maxwell III 


ll rise, this circuit court in and for . . . is now in session.” 

You've just settled down to begin a trial in a hotly contested domestic case. Although you’ve 
had several early morning “emergency” hearings, your spirits are good; it was a beautiful drive to work, and thus far, 
everything and everyone has been pleasant. 

In short, it has been a good day. When, suddenly, counsel A begins with “Counsel B hasn’t done anything she was 
supposed to do under the rules, no discovery, no disclosure, no cooperation or coordination with any office, and she 
instructed her client not to answer any of the attorney’s ‘stupid’ questions in the deposition, Judge!” To which Counsel 
B responds, “You know that’s not true, you bigot, you’re just saying that because I destroyed you in our last case!” A 
sinking feeling hits your judicial stomach as the nails scratch across the chalkboard and you feel your legendary 
patience begin to slip. Didn’t these “professionals” remember that in law school we were taught never to argue with 
each other, but instead to address legal argument to the court? Before the gentle admonishment can leave your lips, 
Counsel A’s client glares at his former spouse and mutters, “Why did you hire that jerk? My lawyer says she rips 
everyone off, especially her clients!” 

While this scenario may seem exaggerated to some, judges deal with similar encounters more often than one would 
think. A lack of professionalism can obstruct the administration of justice and erode the confidence of participants 
and observers. And it doesn’t happen just in the domestic arena. Assistant state attorneys, private counsel, public 
defenders, corporate counsel, plaintiff’s and defendant’s counsel of all stripes, even title researchers, have been guilty 
of lapses in professional conduct from time to time. 

How does the bench view these behaviors? It varies from judge to judge; however, the consensus is that a better 
trained attorney is more professional. Minimum standards of mandatory CLE have been de rigueur for many years 
now, yet the anecdotal conventional wisdom is that civil behavior in the courtroom is on the decline. 

Despite this view, there appears to be a bright spot. And that, colleagues agree, is the exemplary behavior exhibited 
throughout the profession by those who have made the effort to become board certified. Board certification leads to a 
higher level of professionalism. 

The ideal of professionalism is composed of many elements. Among these are knowledge of the law, thorough prepa- 
ration, civility without subservience, passion without rancor, commitment or dedication, and perhaps just as funda- 
mental are the correlative attributes of humor, balance, and grace under fire. Florida Supreme Court Chief Justice 
Harry Lee Anstead has said that character, competence, and commitment is the essential formula for professionals. 
No matter how one defines professionalism, judges agree that increased professionalism promotes and assists the 
administration of justice. Because achieving competence in a specialty area and attaining a reputation for good char- 
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acter are vital to becoming board certified, an increase of 
board certified attorneys would have positive effects upon 
our profession. 

When this writer first sought board certification as a 
civii trial attorney more than 10 years ago, it had become 
quite clear that the information age was transforming the 
legal landscape. The growing complexity and diverse na- 
ture of the law practice convinced me of the need to spe- 
cialize. I also recognized that board certification would 
enhance my personal and professional development. Af- 
ter 14 years of practice, I was ready to demonstrate that I 
embraced the higher standards required of a board certi- 
fied attorney. In short, I was ready to raise the bar. The 
attainment of board certification was a commitment I 
made to myself and my clients, and it was well worth the 
effort. 

Do certification examinations, peer review, and a higher 
level of continuing legal education make for a better at- 
torney? Most judges would agree that it does. As stated by 
Florida Supreme Court Justice Charles T. Wells, “I am 
extremely proud that I received the distinction of certi- 
fied trial lawyer at the time that certification was first 
authorized by The Florida Bar. When I was in active trial 
practice, it was my belief that being certified was impor- 
tant to the Bar and to the public, and that belief has been 
reinforced since I have served on the Supreme Court. The 
Bar and the public can have confidence that certified law- 
yers have met strict standards of peer recognition of their 
competence and objective testing of their legal knowledge. 
When I see that a lawyer is certified, I know that he or 
she earned that upper level or respect. I urge each lawyer 
to do what is necessary to be certified in the lawyer’s area 
of practice.” 

According to Fifth District Court of Appeal Judge Rich- 
ard B. Orfinger, board certification is a key element of pro- 
fessional growth. Says Judge Orfinger: “Board certifica- 
tion demonstrates an attorney’s interest in enhancing his 
or her knowledge and skills and recognizes the importance 
of professionalism, all of which enhance the administra- 
tion of justice and the public’s confidence in the courts. 
Although there are many great lawyers in Florida, some 
board certified and some not, I, along with most other 
judges, enjoy working with board certified lawyers because 
of their demonstrated commitment to competence and 
professionalism.” 

Orange County Judge Jeffrey M. Fleming considers his 
board certification as a civil trial attorney to be among 
his greatest professional achievements. “Now that Iam a 
trial judge,” he explains, “it is my pleasure to have many 
fine lawyers appear before me. Those maintaining the 
highest standard are often board certified and I am com- 
mitted to adding to their ranks.” He actively encourages 
highly ethical and competent lawyers to seek board certi- 
fication, even if they have been practicing for many years. 

The consensus that trial board certification is good for 
our community is shared beyond the bench. Former Florida 


Bar Board of Governors member and highly respected trial 
lawyer Sammy Cacciatore shares the view that he finds a 
higher level of both professionalism and knowledge in cer- 
tified lawyers. Mr. Cacciatore believes that the experience 
that is required for certification and the study required 
for the examination gives these individuals a definite edge. 
Mr. Cacciatore has found certification to be extremely valu- 
able in his professional career, and urges all lawyers strive 
to become board certified in their area of expertise. 

Peer review is an integral component of certification. 
Many judges mistakenly presume that participating in the 
review process is an abuse of office. This simply is not 
true. In fact, judges play an important role in the certifi- 
cation process—a role endorsed by the Florida Supreme 
Court. Canon 4 of the Florida Code of Judicial Conduct 
encourages judges to participate in activities designed to 
advance the legal system. By meeting and maintaining a 
more rigorous set of standards, board certified attorneys 
are contributing to a new culture of legal excellence and 
professional integrity. As judges, we have a duty to both 
the Bar and the public to support these efforts. We can do 
this by participating in the peer review process and being 
completely candid in our comments. 

Circuit Judge Ralph Artigliere of the 10th Judicial Cir- 
cuit argues that peer review is the most important aspect 
of the certification process. He writes: “Peer evaluation is 
the best litmus test for candidates, because peer review 
shows whether an applicant continuously meets ethical 
and competency standards. Judges are important, essen- 
tial peer evaluators because judges do not compete with 
applicants and have a unique perspective from the bench 
involving conduct during some of the most challenging 
events in law practice.”! 

Some judges hesitate to complete peer evaluation forms 
for fear their comments might alienate or offend the ap- 
plicant. However, this fear is groundless, as peer review is 
totally confidential. Judge Artigliere affirms this. “The ap- 
plicant specifically waives access to the peer review infor- 
mation, and The Florida Bar has confirmed that peer 
evaluations are not subject to disclosure by any means, 
including the Sunshine laws.” 

Looking at certification from the bench, judges have an 
objective measure of the qualifications, competency, and 
professionalism of those who appear before them. This 
knowledge can assist in the awarding of fees, appointing 
lawyers to cases, and assessing the credibility of those who 
appear in court. Judges should look upon certification as 
an ally and aid in the administration of justice. Raising 
the level of competency and professionalism in the court- 
room makes the adversary process a more comfortable and 
secure environment, yet still a fully competitive one. 

In conclusion, board certification is not offered as a pana- 
cea. Rather, it is posed that a significant increase in board 
certified attorneys would serve to obtain a more orderly 
and civil administration of the law and concomitantly an 
increase in justice both quantitatively and qualitatively. 
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Moreover, the push toward certifica- 
tion by the judiciary is a no-lose 
proposition. Even the attorneys un- 
able to qualify initially will receive a 
substantial benefit engendered by 
the commitment, and those who pass 
the mark will discover the benefits 


of board certification are worth the 
effort. UO 


! 7 The Specialist (No. 1/June 2002). (The 
Specialist is a publication of the Board of 
Legal Specialization and Education of The 
Florida Bar.). 
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Judge George W. Maxwell III has 
been a judge for the 18th Judicial Circuit 
since 1999. He received his B.S. from 
Stetson University and his J.D. from the 
University of Florida College of Law. He 
became board certified in civil trial in 
1992. 


Hope You Dance 


by John W. Frost II 


dele dropped the brief on her desk and rubbed her tired eyes... 

Ron sank once more into his desk chair as his partner headed home... 
Enrique rested his brain, letting his imagination paint the new sign he'd erect next year: “Board Certified in Civil Trial 
Practice.” 

These three lawyers, in their approach to their profession, are acting out the title of a popular song that recently 
swept the country. Instead of settling for the status quo and the least effort, they have each chosen diligence, involve- 
ment, and excellence, developing themselves as people and as professionals. They have chosen to become board certi- 
fied as legal specialists. Or, in the words of the popular song, instead of just “sitting it out” while other lawyers 
embrace higher standards and increased public awareness, they have decided to dance. 

Too many Florida lawyers are sitting it out in the matter of certification when they could choose to dance and 
enhance their lives and the profession itself. When I was asked to write an article explaining why I believe in certifi- 
cation, Lee Ann Womack’s song kept running through my mind: “When you have the chance to sit it out or dance, I hope 
you dance.” The songwriter speaks from the viewpoint of a more experienced life veteran inviting a listener to sign up 
for all the fullness life offers. As I looked back on my own professional choices in preparation for writing these words, 
I kept finding parallels between a choice metaphorically to “dance” the dances life offers, and the professional choice 
to develop every facet of our legal expertise to the utmost and to stimulate our determination to help our clients to the 
maximum. 

You may be asking yourself, “Why not just sit out this certification business? Why dance?” There are compelling 
reasons, and I will discuss three: increased competency, informed choices by prospective clients, and inspired profes- 
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sionalism. In law schools, bar associations, and gathering 
places, lawyers and law professors are examining these 
advantages of certification. 

The Georgetown Journal of Legal Ethics describes a 
hardworking lawyer sitting at his desk in the late evening 
hours.' He had promised himself, when he gained admis- 
sion to the Bar, never to take another test. Yet here he 
was, like the lawyers that introduced this article, reading 
some recent state Supreme Court case in his area of the 
law. His motivation? The test he faced, if he passed it, 
would tell the world (and potential clients) that he was a 
certified specialist in family law. Already he was devoting 
the required amount of his working time to family law 
matters. He had obtained the required references from 
fellow lawyers. Now all he needed was to pass the written 
examination.” 

The three composite Florida lawyers above were reach- 
ing for the same goal. They had established the required 
percentage of practice time spent in a certain field, had 
obtained the peer references required in our state, and 
were just a test score away from a certified level of exper- 
tise. They had, in effect, chosen to follow the exhortation 
in Womack’s song: “hope you never fear those mountains 
in the distance; never settle for the path of least resis- 
tance.” Although the steps required for certification may 
not be easy for a hardworking lawyer with no free time, 
the fact remains that monitoring the amount of time spent 
on certain areas of practice, establishing an impeccable 
reputation with one’s peers, and studying for a certifica- 
tion test all lead to a professional self-evaluation that can 
be as valuable as the certification itself. Pouring over 
reams of legal cases and opinions in preparation for a test 
may seem a high mountain to climb, but achieving certifi- 
cation encourages practicing lawyers to “improve the qual- 
ity of the representation of their clients.”° 

The certification process will help make you a better 
lawyer, stimulating you to increase your legal skills and 
to expand your storehouse of knowledge. The hours of study 
will enable you to meet requirements that keep your skills 
honed. Once you've climbed the mountain, your certifica- 
tion will let the legal community and your clients know 
you continue to steep yourself in current law and to work 
hard at being the best you can be. 

As lawyers seek certification, one result will be a higher 
standard of practice in Florida. More proficient represen- 
tation will inform and protect the consumers of justice in 
this state. True, it will be economically rewarding to those 
who become certified, but in the long run, it will create a 
finer legal climate, unquestionably promoting greater ef- 
ficiency and effectiveness in the administration of justice. 
The song’s “path of least resistance” transferred to the 
legal community would entail lawyers settling for the sta- 
tus quo in which they find themselves. I hope you will 
choose to be part of a self-evaluation and self-development 
process that is richly rewarding. Be among those lawyers 
drawn to certification because it encourages staying on 


the cutting edge of practice and setting the highest stan- 
dards of professional competence. 

The second compelling reason to work toward certifica- 
tion is that the program creates an informed body of pro- 
spective clients. Our professionalism and our oath of ad- 
mission to the Bar require that we take the actions that 
better serve our clients. Certification facilitates the intelli- 
gent selection of counsel, demonstrating to the consumer 
that the attorney has met objective standards in a certain 
area. A majority of respondents in a social science survey 
recently indicated they would be more likely to use a law- 
yer who has been certified.‘ Bar associations around the 
country have noted that certification provides the only de- 
pendably meaningful information in lawyer advertise- 
ments. Finding an attorney can be a difficult and daunting 
process, and objective information is not readily available. 
Consumers of legal services and referring attorneys can be 
more secure in selecting an attorney who definitely has 
developed a certain level of experience in that area, com- 
pleted a certain level of continuing legal education, and 
passed a certifying examination. Because assisting the pub- 
lic in selecting legal counsel is one responsibility that Ameri- 
can lawyers and our courts have embraced, and because 
certification helps inform the public, Florida lawyers will 
serve clients better by supporting and promoting the certi- 
fication process. Although the process is not an easy one, 
as Womack’s song reminds us, “living might mean taking 
chances, but they’re worth taking.” 

Once you have taken a chance on the certification pro- 
cess, remind yourself that you are also taking a step to set 
yourself apart, both as a lawyer driven to develop maxi- 
mum expertise and as a responsive professional sensitive 
to the needs of clients and the legal community. In fact, 
development of yourself as a professional is the third com- 
pelling reason for involvement in the certification process. 
The process itself is specifically designed for those who 
care about professionalism, high standards, and the up- 
lifting of the profession. 

Lawyers in this country, writes news columnist Sydney 
J. Harris, “advertise a laundry list of legal competences 
that would defy the combined talents of Holmes, Brandeis, 
Darrow, and Daniel Webster.” Although Harris is surely 
exaggerating for effect, it behooves Florida lawyers to ex- 
amine their professionalism and expertise, and offer the 
public the highest standards possible of both. Whether 
board certification gives you the key to the executive wash- 
room or the relieved handshake of a client, your training 
and designation as a certified lawyer help make the sys- 
tem better. Be the best influence you can be: a professional 
stimulating the system in the best interest of the public. 
Shoulder the responsibility professionalism demands, and 
help the Florida legal community send in the most ex- 
pertly trained lawyers possible on each side of every legal 
question. 

I hope that you, as a professional, “never lose your sense 
of wonder,” as the popular song says. May your idealism 
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and love of the law recall the early days 
of law school and beginning practice, 
when you had a “sense of wonder” at 
the opportunity to be part of a legal 
community crucial to the stability and 
security of our nation. As the singer 
says, I hope that by this point in your 
career, you “get your fill to eat but keep 
your hunger.” I believe lawyers need 
to hunger to learn more law and to 
polish their skills, to risk measuring 
themselves against high standards 


and to feed on ideals as well as profits. 
I urge you to celebrate the 20th Anni- 
versary of certification in Florida by 
embracing the challenge and the en- 
richment certification will bring to you 
personally and professionally. 

I hope you dance. O 


1 Buddy O. Herring, Liability of Board 
Certified Specialists in a Legal Malprac- 
tice Action: Is There a Higher Standard? 
Gero. J. Lecau Etuics 67 (Fall 1998). 


3 D.C. Offutt, President’s Page, 11 W. Va. 
Law. 4 (Feb. 1998). 

4 J. Perlin, Special Recognition, ABA J. 
76 (May 1998). 


John Frost is a trial lawyer who re- 
ceived his undergraduate degree from the 
University of Florida and his J.D. degree 
from Florida StateUniversity. He is 
founder and senior partner in the trial firm 
of Frost Tamayo Sessums & Aranda, P.A., 
Bartow. Mr. Frost is past president of The 
Florida Bar and is board certified in civil 
trial law and business litigation. 


Certification: Valuable Tool for 
the Attorney Office 


by Robert A. “Bob” Butterworth 


very law firm, no matter its size, rises or falls on the professional reputation of its attor- 
neys. Recognizing this, I set a goal when I became Florida’s attorney general in early 1987 
to have the office conduct itself less like a government agency and more like the people’s law firm. 

Our dealings with the public entities we represent are akin to those between any attorney and client. Like a private 
law firm, we must solicit and retain “clients.” While F.S. Ch. 287 directs most executive agencies to use the attorney 
general’s office when the attorney general determines the office has the staff and expertise to meet the agencies’ legal 
needs, the statute provides numerous exceptions. For example, neither risk management litigation nor matters involv- 
ing colleges and universities must be handled by the attorney general’s office. Because the office is almost always more 
cost effective than outside private counsel, we recognized that it is in the public interest for the attorney general’s 
office to convince agencies it can handle their legal needs better, quicker, and cheaper even when the agencies have the 
option of using outside counsel. In addition, the office’s ability to obtain the resources to do its job depends largely on 
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satisfying the ultimate client, the citizens of Florida 
through their legislature. For this reason, we determined 
that it is important to maintain an exceptional and mea- 
surable professional reputation. 

With that objective in mind, it was easy to identify an 
effective avenue for establishing and maintaining our pro- 
fessional excellence and reputation: board certification. 
Under my direction and that of my chief deputy Richard 
E. Doran, the office placed a special value on board certi- 
fication. In fact, the goals and objectives section of the 
agency’s official long-range planning document, Objective 
1B, reads, “Broaden scope of experience and specializa- 
tion levels of legal staff,” with success to be measured in 
part by the percentage of board certified attorneys. I am 
proud that by the time I left office in 2002, the attorney 
general’s office boasted 36 board certified attorneys — al- 
most 10 percent of the attorneys on staff. This acknowl- 
edged expertise is as broad as it is deep, with board certi- 
fied attorneys in eight different specialized practice areas: 
antitrust and trade regulation, appellate practice, civil 
trial, criminal appellate, criminal trial, labor and employ- 
ment law, real estate, and tax law. 

Rule 6-3.5(c)(6), Rules Regulating The Florida Bar, 
makes it clear that board certification is only for those 
attorneys who are recognized as having achieved “a level 
of competence indicating special knowledge, skills, and 
proficiency in handling the usual matters in the special- 
ity field.” Board certification gives the attorney general’s 
office an effective tool to dispel the notion that it is a 
cheaper, but less expert, alternative to private counsel. 

Jerry Curington, the assistant deputy attorney general 
who oversees general civil litigation, is a strong propo- 
nent of board certification because he recognizes its value 
to the office. “So often in the law you’re dealing with sub- 
jective measures — ‘Oh, he’s a good lawyer’ or ‘She’s got 
an outstanding reputation.’ Here, you’ve got something 
objective,” he says. “The knock against using the attorney 
general’s office at $55 an hour instead of outside counsel 
at $85 an hour or more is, ‘You get what you pay for.’ Well, 
my answer is, we provide so much more than you pay for. 
Our percentage of board certified attorneys on staff says 
loud and clear that we compare favorably to the blue-chip 
private-sector law firms.” 

A strong commitment to the professional advancement 
of public sector lawyers led to my active involvement in 
the creation of the Government Lawyers Section of The 
Florida Bar. The attorney general’s office has been no less 
aggressive in pursuing board certification, both by giving 
staff attorneys additional incentives to pursue certifica- 
tion and by recruiting board certified attorneys to become 
assistant attorneys general. 

Although the limitations of the state budget don’t allow 
the office to cover the costs of attaining board certifica- 
tion, the agency does offer its attorneys frequent CLE op- 
portunities, including many free courses that can help de- 
fray the high cost of certification. Once an attorney has 


obtained certification, he or she is eligible for a $1,500 
salary increase—not just a one-time bonus, but a recur- 
ring, permanent reward for professional advancement. 

Managers within the office are encouraged to empha- 
size the value of board certification. They recognize that 
the board certification process offers more than just an 
enhanced reputation; it also develops attorneys whose 
skills have been honed to the highest levels. At the same 
time, the attorney general’s office places a premium on 
hiring board certified attorneys whenever possible. Man- 
agers are encouraged to take certification into account 
when making hiring decisions, particularly for the more 
senior positions. In evaluating prospective employees, 
managers routinely consider board certification alongside 
such crucial factors as experience, Martindale-Hubbell 
ratings and advanced academic achievement including 
LL.M. and Ph.D. degrees. Board certification makes the 
applicant more appealing, and it allows managers greater 
flexibility to offer a more enticing, competitive salary. 

“Some of the very best appellate attorneys in Florida 
work in this office. Board certification is a way for them to 
get some of the recognition they deserve,” says Senior 
Assistant Attorney General Belle Schumann, who directed 
a staff of 20 attorneys—half of them board certified—when 
she served as criminal appeals bureau chief in our Daytona 
Beach office. 

The citizens of Florida deserve nothing less than the 
best in their public servants, and the attorney general’s 
office has some of the best legal minds in Florida doing 
the people’s work every day. These attorneys typically toil 
in anonymity, unrecognized by the public and the broader 
legal community. Thanks to board certification, many of 
these outstanding attorneys have an effective way to show 
the public, as well as their private-sector colleagues, that 
they have the skill and expertise to handle any challenge. 

For 20 years, board certification has served as a hard- 
earned mark of distinction for members of The Florida 
Bar. Lawyers within the attorney general’s office have 
been encouraged to embrace the value of certification; 
they have set their minds to achieving it; and they have 
succeeded in remarkable numbers. A law firm that is 
home to three dozen board certified attorneys must be 
considered one of the truly elite firms in this state. Iam 
tremendously proud that the Florida Attorney General’s 
Office is such a “firm,” and I know its attorneys will con- 
tinue to apply their expertise to protecting the interests 
of the people of Florida. U 


Robert A. “Bob” Butterworth was elected Florida’s attor- 
ney general in 1986 following nearly two decades of service as a 
prosecutor, judge, sheriff, and mayor. He was reelected attorney 
general in 1990, 1994, and 1998. Mr. Butterworth earned a 
bachelor’s degree from the University of Florida and a law de- 
gree from the University of Miami Law School. He currently works 
part-time as a senior judge in Broward County. 
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Emeritus—Another Rock for the Pocket 


by Daniel N. Burton 


n January 31, 2002, after 36 years as a trial lawyer, I retired from the active practice of 
law. Some of us never retire. We keep trudging to the local courthouse with a file under 
our arm until the day we take the final elevator to the “big courtroom.” 

I’m not exactly sure what course the autumn of my career would have taken, but for the mandatory retirement 
policy of my firm. I always suspected that “retirement” for me would simply mean a change of direction. And so it has. 
I was sure I could live without another hearing or pumping adrenalin through another trial. That I could enjoy the day 
without attending a deposition, a client interview, or firm meeting seemed reasonable to me. So, I made plans to 
mediate a little, maintain my Bar membership, and stay in touch with friends and colleagues through Bar committees 
and the mediation practice. Everything was “lookin’ good” until it was suggested that I might have to give up my board 
certification status. “Give it up”? “Give — it - up? Never!” I knew that Dawna Bicknell and the Bar staff had been 
working on an emeritus program for some time. If emeritus status was available, I had to go for it. “Why?” asked my 
rational friends and fiscally conservative wife. Has board certification been a great marketing tool for you? Can you 
trace back one earned dollar to your being board certified? Have you been feted publicly, received promotions, awards, 
or professional accolades? Do you need the costs, aggravation, and zillions of hours of CLE just to add a line or two to 
a business card? No, no, no, no, no, no, and yes, I reply. Hey, I’ve still got my Cub Scout knife from the fourth grade. Well, 
there is a little more to it than that. The reasons are personal to me. 

Some of the most vivid memories of my youth are of the times spent with my grandfather. He was a geologist, a 
professor of mining engineering, and a surveyor of unexplored continents. He was a true academic adventurer who 
during his career traveled the world of lost civilizations and the uncharted trails of what was just over the next 
horizon. He literally hacked his way through the jungles of the Amazon and climbed Kilimanjaro in Africa searching 
out the geologic mysteries of this earth. Even after he retired he always carried in his pockets small rocks, unpolished 
semiprecious stones, and dirt that he had picked up during his travels, nothing of monetary value, but all intensely 
interesting to him and to me, a boy of eight. (Think about it. How many grownups carry real dirt in their pockets? For 
me that was the hallmark of a great man.) 

From time to time with a suggestion of some mystery about it, he would show me his pocket treasure of the day, and 
if I was lucky, and he had time, there was always a story of adventure and danger about its history and how he came 
to have it. Whether those stories were true, I don’t know. I believe them to be, but I don’t care. They were real to me 
then. The point lurking in this small digression is that he loved each of those small stones and handfuls of dirt. They 
represented a little piece of his life, a moment of discovery, and a personal adventure frozen in time. He shared their 
stories with me, but as generous as he was with all else he owned he never gave up one stone or particle of dirt, and 
somehow I knew not to ask for one. As a child they were just little rocks to me, but I know now that they were a part 
of him that he needed to hold on to. I find board certification is one of my little rocks and that there is more to this 
reluctance of mine to “give it up” than some inherited frugal gene, or personal idiosyncrasy. 

Over the years, quietly, and without me knowing it, board certification became part of who I am. Before we go any 
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further I think you should know that I know you 
don’t have to be board certified to be a good or 
even great lawyer, and certainly all board certi- 
fied lawyers aren’t necessarily great lawyers. 
Please don’t think that I am under some illusion 
that being board certified made me some kind of 
elite lawyer. No, the rocks and particles of board 
certification that I carry in my pocket consist of 
my experiences over 20 years associated with the 
program, particularly the lawyers, and Bar staff 
who created, made, and continue to make “this 
thing of ours” work. 

I was privileged to be there in 1982 when the 
cornerstone was laid for building the best certifi- 
cation program in the nation. Some of the initial 
civil trial committee members are retired and 
some are still going strong in active practice. Their 
contribution to each of us can’t be overstated. Some 
of the semiprecious rocks I carry are the lessons I 
learned from those lawyers. Conservative vision- 
aries. To a person smart, argumentative, tough 


A New Classification 


Emeritus specialist status is a new classification 
of certification approved as Rule 6-3.7 in Amendments 
to the Rules Regulating The Florida Bar, 795 So. 2d 1 
(2001). The stated purpose is to recognize the past 
and continuing contribution of a certified lawyer in the 
advancement of the specialty area through related 
career activities that do not constitute the actual practice 
of law. Board certified lawyers who become judges, 
mediators, or law professors may not be able to 
maintain the practice standards to retain certification 
and therefore, may elect to apply for emeritus status. 
As a new rule, issues have arisen regarding the 
complete restriction from the practice of law which the 
BLSE is revisiting. Revisions are expected to be 
recommended in the near future and comments are 
welcome. 


minded, and straightforward trial lawyers. I later served with and learned from equally dedicated board members who 
smoothed out the bumps of what had gone before, and still later worked with others who paved the way for additional 
areas of certification while preserving the established standards. All of these men and women were concerned with 


service to the client, a high standard 
of professionalism, ethics, and cutting 


edge legal acumen. Each one brought 
something to the table for a better 
professional and personal life. Who 
wants to give up an association with 
a program and people like that? 

I’m sure there are those that would 
point out that I’m just carrying 
around some stupid rocks in my 
pocket. Perhaps. On the other hand, 
one man’s stupid rock is another 
man’s diamond. Now, emeritus sta- 
tus is another rock for the pocket, 
another phase of the association. 
Maybe I can interest one of my grand- 
children in that small rock: the ser- 
vice rendered and professional asso- 
ciations made as a board certified 
lawyer. 


Daniel N. Burton chaired the inau- 
gural committees for civil trial certifica- 
tion in 1982 and health law in 1994. He 
also served on the BLSE from 1989 to 
1998, pausing from that appointment in 
1994 to lead the Health Law Certifica- 
tion Committee. The BSLE acknowledges 
with gratitude the integrity Mr. Burton 
has ingrained in the certification program 
through his years of dedication and out- 
standing service. 
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Antitrust & Trade Regulation 
by Stephen Nagin and Patricia Conners 

The fabric of capitalism is woven by what economist Adam Smith called an “invisible hand,” as millions of busi- 
nesses produce goods and services that hundreds of millions of buyers purchase. It is only when businesses engage in 
anticompetitive exclusion, economic discrimination, predation, or when unfair, deceptive, and unconscionable acts or 
practices occur, that this marvelous fabric may be torn in ways that transcend the normal give and take of mercantile 
pursuits, and ultimately cause harm to the competitive process. That is when a specialist in antitrust law or trade 
regulation law may be called upon to properly analyze and characterize the conduct (or structure), to postulate the 
type of anticompetitive (or deceptive, unfair, or unconscionable) effects likely to occur (or to have occurred), to measure 
the actual or potential effects, and where relevant, to assist in determining the existence of a defined market, the 
presence of market power, and economic damages. Ultimately, three concepts—characterization, market definition, 
and market power—are at the core of most antitrust analysis and any or all may be best addressed by a skilled, 
certified antitrust lawyer. 

The certification program for this area of law is based on “standards” created by a committee of very experienced 
antitrust and trade regulation lawyers (selected by the Bar president). These “standards”—approved by the Board of 
Governors and the Florida Supreme Court and published at www.flabar.org (see Member Services/Certification/Anti- 
trust and Trade Regulation Law/Committee Standards (Rule 6-22.1))—are designed to identify those lawyers who 
possess broad and varied experience; who regularly and consistently practice in the area of antitrust law, unfair 
methods of competition, and deceptive or unfair trade practices; and who have such special knowledge, skills, and 
proficiency that they should receive the tested privilege to hold themselves out to the public as certified antitrust and 
trade regulation lawyers. 

Certification is intended to identify lawyers with a ready grasp of the substantive and procedural law bearing upon 
both typical and more unusual issues that arise in this area of practice. Additionally, they are expected to use sound 
judgment so that proportion both as to expense and delay is maintained between the nature of the problem to be 
solved and the cost and elaborateness of the proposed response or solution. Finally, certified antitrust and trade 
regulation lawyers are expected to be “professional” in every aspect of their approach to clients, courts or administra- 
tive bodies, and fellow practitioners. 

Certified lawyers in this area of the law must be both counselors and advocates, not just advisors who might never 
be called upon to handle adjudicated controversies. Accordingly, the certification examination covers not just price 
fixing, limitations on production, division of markets, boycotts, attempts to monopolize and monopolization, tying of 


Editor’s note: Beginning on page 64, all Florida Bar board certified areas are listed with application filing period and staff contact. Also 
included are the names of present certification committee members and those on the first certification committee. 
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products, covenants to restrain trade, exclusive dealing 
contracts, price discrimination, and deceptive, unfair, or 
unconscionable acts or practices, and unfair methods of 
competition, but also the skills used in litigation of such 
matters. 

Antitrust law covers just about every area of commerce, 
which requires certified lawyers in this specialty to un- 
derstand legal and economic principles of broad applica- 
bility irrespective of the specific industry that may be in- 
volved. Further, because federal law helps shape the 
parameters of this area of law and it is not exclusively 
driven by Florida court decisions, it is essential for certi- 
fied lawyers in this specialty to be familiar with the law 
on a national basis. 

Currently, certified antitrust and trade regulation law- 
yers in Florida work in law firms that predominantly rep- 
resent plaintiffs or defendants, and in the Florida Attor- 
ney General’s Office. The Certification Committee draws 
its members from throughout Florida. While at present, 
the number of certified lawyers is quite limited, the Certi- 
fication Committee is proposing to expand the potential 
pool of applicants through modifications in the approved 
“standards” and to seek approval to extend certification 
on a limited basis to practitioners of long standing who 
can demonstrate proficiency without an examination. 

Florida’s certification in this area of the law is unique 
in the United States and serves as a model for other states 
that may choose to provide such specialty certification. U 


Stephen Nagin serves as chair, and Patricia Conners as 
vice chair, of the Antitrust & Trade Regulation Certification Com- 
mittee. Both earned board certification in 2001. 


Appellate Practice 
by E. Jonathan Whitney 

On the surface, appellate practice seems to be a straight- 
forward practice requiring knowledge of the Florida Rules 
of Appellate Procedure and the federal appellate rules. 
When you look at the mosaic of authorities, however, it 
becomes much more complex. A Florida Bar Journal ar- 
ticle put it directly: “(T]he transition of a case to and from 
the appellate court can quickly become a series of stum- 
bling blocks.”! The author elaborates: “Successfully get- 
ting a case to the appellate court begins by knowing how 
the case will proceed once it gets there.”* In addition, suc- 
cessful appellate practice requires specialized oral and 
written advocacy skills. 

Appellate certification provides a ready tool to enhance 
the practitioner’s ability to successfully navigate the re- 
view of lower court decisions and to set the specialist apart 
from the rest. Florida Bar members who are involved sub- 
stantially in appellate work should consider appellate cer- 
tification.* 

The advanced knowledge, skill level, and professional- 
ism that certification is intended to identify and encour- 
age should be the goal of every appellate lawyer. Increas- 


ingly, trial lawyers who need appellate specialists brought 
into complex civil and criminal litigation cases early on 
are seeing the advantages to using board certified appel- 
late specialists for this purpose. Clients who are referred 
by their lawyers to board certified appellate lawyers are 
reassured that competent and quality representation will 
be obtained. One civil appellate lawyer in Texas put it this 
way: “I have been board certified in civil appellate law 
here in Texas for several years. Yes, clients care. Yes, re- 
ferring trial lawyers care. My opinion is that here in Texas, 
it would be extremely difficult to build and sustain a solo 
appellate practice without being board certified.” 

Clients paying for representation have a significant in- 
terest in objective measurement of skills and a better way 
to identify the best lawyer for the job. The value of certifi- 
cation to the government practitioner is evidenced by the 
Florida attorney general’s commitment to board certifica- 
tion and policy of providing salary enhancement for board 
certified assistant attorneys general. 

Certification means that a lawyer has made a commit- 
ment to a specialty area, including meeting and maintain- 
ing enhanced CLE requirements and intensive peer re- 
view. Certification assures clients, referring attorneys, and 
the judiciary that the attorney who is board certified has 
an advanced skill level and cares enough to seek recogni- 
tion of that fact through an objective, professional pro- 
cess. Peer review involves input from other appellate law- 
yers and judges. Apparently, many judges do not 
understand that the peer review (including judicial evalu- 
ations) is completely confidential. Some judges, just as the 
attorneys, may not wish to complete a reference on an 
applicant unless it is positive. Peer review, however, only 
works if the reviewers are willing to provide candid, ob- 
jective input. Thus, it is doubly important for judges to 
respond to The Florida Bar’s requests for evaluation of 
appellate certification candidates. One negative review 
is not disqualifying; however, critical comments do prompt 
the certification committee to further assess an applicant’s 
substantial involvement and competence in appellate prac- 
tice, as well as the applicant’s character, ethics, and repu- 
tation for professionalism, through the solicitation of ad- 
ditional reference statements. 

Board certified appellate specialists are now being rec- 
ognized through judicial appointments. In July 2002 Gov- 
ernor Jeb Bush appointed the first Florida Supreme Court 
Justice certified in appellate law, Justice Raoul G. Cantero 
III. The governor also appointed in December 2002, to the 
Third District Court of Appeal, Judge Linda Ann Jones 
Wells, who is board certified in appellate practice. Judge 
Patricia Joan Kelly, who was appointed by the governor to 
the Second District Court of Appeal in 2001, became certi- 
fied in appellate practice in 1998. Judge Kathryn Senecal 
Pecko, a member of the charter group of those certified in 
appellate practice in 1994, was reappointed a judge of com- 
pensation claims by Governor Bush in 2001. The gover- 
nor appointed Judge Mark R. Wolfe, who became certified 
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in appellate practice in 1996, a 
Hillsborough County circuit court 
judge on February 2, 2000. Certifica- 
tion shows judicial nominating com- 
missions and the governor that the 
applicant is committed to excellence 
and has achieved objective standards 
and peer recognition in a specialized 
area. 

Judicial acceptance of appellate 
practice certification is evidenced by 
the significant participation of mem- 
bers of the judiciary in founding and 
guiding the growth of this area of cer- 
tification. Judge Winifred J. Sharp, 
who was appointed to the initial Ap- 
pellate Practice Certification Commit- 
tee, is a member of the Fifth District 
Court of Appeal. The committee is 
most fortunate to have Judge James 
R. Jorgenson of the Third District 
Court of Appeal among its members. 
Finally, special recognition should be 
given to Arthur J. England, John R. 
Beranek, and Daniel S. Pearson, who 
are former members of the judiciary 
and were also the charter members of 
the Appellate Practice Certification 
Committee. Certification would not 
have become a reality without the con- 
tribution of these and other charter 
members of the inaugural committee. 

Presently, the Appellate Practice 
Certification Committee is overseeing 
administration of the area examina- 
tion, which includes the members’ con- 
struction of the test, grading of that 
exam, and approval of initial appli- 
cant and recertification petitions. The 
committee has pledged to continue to 
perfect the certification process by 
reviewing the grading criteria, reex- 
amining the testing and grading pro- 
cess, and facilitating the review for the 
lawyers and judges who are asked to 
comment on the proficiency of candi- 
dates both because an applicant has 
listed them as a reference and through 
blind references requested by the com- 
mittee. The committee invites mem- 
bers of the Appellate Practice Section, 
of which committee member Angela 
Flowers is chair, and other interested 
members of The Florida Bar to apply 
for appellate certification to achieve 
the benchmark recognition of profes- 


sionalism that certification will bring. 

At the core of certification is the 
enhanced confidence that comes with 
having passed a higher standard of 
excellence. This self-assurance can 
provide the extra resource that is so 
often needed in dealing with appeals, 
especially when the client is seeking 
to overturn an adverse ruling below. 
The benefits of certification are worth 
serious consideration today. Won’t you 
step up to the challenge? O 


i Charles Tyler Cone, Five Easy Pieces: 
Advice for Getting Your Case to the Appel- 
late Court (and Back Again) Intact, 76 Fia. 
B.J. 88 (June 2002). 

2 Id. at 88. 

8 “Substantial Involvement” is further 
defined in Rule 6-13.3, Minimum Stan- 
dards (Rules Regulating the Florida Bar). 


E. Jonathan Whitney serves as chair 
of the Appellate Practice Certification Com- 
mittee and was board certified in the first 
class in 1994. 


Aviation Law 
by Robert L. Feldman 

Aviation law was approved by the 
Supreme Court of Florida as an area 
of certification in 1995, with the ini- 
tial group certified in 1996. Board cer- 
tification in this field is of great ben- 
efit to the public because it identifies 
aviation specialists who have made a 
special commitment to their clients 
and their law practice. 

Because the field of aviation law 
includes many matters governed by 
the federal aviation regulations and 
by treaties, an understanding of com- 
mon law and traditional legal theo- 
ries is often not sufficient for an at- 
torney to be able to properly represent 
aviation clients. Representation of a 
client in an aviation-related matter, 
by an attorney who is not specifically 
familiar with aviation law, may do 
that client a grave injustice and may 
also expose the attorney to malprac- 
tice liability. 

Board certification enables an avia- 
tion law practitioner to tell members 
of the public that they are available 
to handle aviation-related matters. 
Traditional means of advertising, such 
as in the Yellow Pages, may not con- 
vey an attorney’s true familiarity with 


44 THE FLORIDA BAR JOURNAL/APRIL 2003 


aviation law, as many attorneys, who 
handle only personal injury cases, 
advertise themselves as aviation law- 
yers. Such attorneys may not be fa- 
miliar with, or competent to handle, 
other aviation-related matters, such 
as those involving aircraft sale, pur- 
chase, registration and security inter- 
est transactions, aircraft sales tax and 
use tax, aircraft ownership and opera- 
tion, airline labor law, aviation-related 
insurance claims, aeromedical issues, 
enforcement actions against airmen, 
airport land use, and space law. While 
every board certified aviation lawyer 
may not handle every type of aviation 
matter, because of their ability to rec- 
ognize the legal issues peculiar to 
aviation, the likelihood increases that 
they will be able to recommend an- 
other board certified aviation lawyer 
with even more specialized knowledge 
in the particular area of aviation law 
involved. 

Board certification not only assists 
the public, it assists other lawyers. An 
attorney who has made the commit- 
ment to board certification is truly a 
specialist in aviation law. Attorneys 
who do not practice aviation law can 
turn to The Florida Bar list of board 
certified aviation lawyers for assis- 
tance in those cases. When given the 
choice between a board certified law- 
yer and a noncertified lawyer, more 
often than not, such referring lawyers, 
as well as prospective clients, are se- 
lecting board certified lawyers to serve 
them. 

Although board certified lawyers 
are still a minority in the overall mem- 
bership of The Florida Bar, that mi- 
nority represents the best talent in 
each area of certification. Many law- 
yers feel that board certification is just 
another test and that it is not worth 
their time, that the success of their 
practice does not require it. But, if you 
are an attorney who practices in the 
field of aviation law, the Aviation Law 
Certification Committee strongly en- 
courages certification. Certification is 
confirmation of your dedication, profes- 
sionalism, and competence in the area 
of aviation law. As lawyers and the pub- 
lic become aware and accustomed to the 
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meaning of board certification the 
achievement will undoubtedly influence 
referrals and hiring. 

Initial certification is granted upon 
a candidate’s showing of competence 
in aviation law. This requires comple- 
tion of an application and demonstra- 
tion that a substantial amount of their 
practice is in the field of aviation law. 
Also required are peer recommenda- 
tions, aviation-related continuing legal 
education and passing a written exam. 

The application deadline is August 
31 each year for eligibility to take the 
exam the following March. The exam 
covers the areas of litigation, federal 
aviation regulations and FAA enforce- 
ment actions, international treaties 
and conventions, airline labor law, 
space law, aircraft finance and regis- 
tration, and airport operations and 
land use. A bibliography is available 
to aid exam candidates in their prepa- 
ration. Recertification is necessary 
every five years and entails satisfy- 
ing the substantial practice, CLE, and 
peer recommendation requirements 
only. 

For those of you who practice avia- 
tion law, we urge you to become board 
certified. For those of you who do not 
practice aviation law, the next time 
you refer an aviation-related case to 
a Florida lawyer, consider sending 
that case to a Florida Bar board certi- 
fied aviation lawyer. UO 

Robert L. Feldman is chair of the 
Aviation Law Certification Committee and 


was board certified in the first class in 
1996. 


Business Litigation 
by Gary S. Salzman 

The Florida Bar’s Web site states 
that “[b]usiness litigation certified 
lawyers help solve problems arising 
from business relationships, including 
resolving disputes. Business litigation 
includes evaluating, handling and re- 
solving disagreements prior to the fil- 
ing of an action, preparing for and try- 
ing cases and _ post-judgment 
proceedings. It includes litigation in 
state and federal courts, and before 
administrative agencies, mediators 
and arbitrators.” For the purposes of 


board certification, business litigation 
does not include any practice dealing 
with personal injury, routine collection 
matters, marital and family law or 
workers’ compensation law. 

Business litigators face legal and 
factual issues that are often unique 
to the area of practice. The uniqueness 
of the practice is recognized by the 
Supreme Court of Florida’s approval 
of board certification, which permits 
attorneys who substantially practice 
in the area to distinguish themselves 
in the field. 

The Florida Supreme Court first 
approved the certification plan for 
business litigation in 1995, with the 
first certification exam offered in 
1996. For the first class, 60 applications 
were received and 52 were approved for 
certification. There are now 226 attor- 
neys certified in business litigation. 

In the early 1990s, Maxine M. Long, 
Ronald B. Ravikoff, and James B. 
Murphy, Jr., initiated the certification 
approval process. With the assistance 
of others, they researched the certifi- 
cation programs of other jurisdictions 
and outlined recommended certifica- 
tion criteria for Florida. That outline 
became the certification proposal that 
was presented to BLSE for approval. 
At the BLSE level, however, the plan 
was sidetracked for about a year so 
that a special panel could study 
whether business litigation should be 
a separate certification area or a sub- 
certification of civil trial law. During 
this time, it was determined that 
many business litigators would not 
have sufficient trials necessary for 
certification in civil trial law. Most 
businesses are very reluctant to take 
a case to trial before a jury and would 
rather settle a dispute. The prolifera- 
tion of mediation, arbitration, and 
other alternative dispute resolution 
models have also contributed to the 
reasons why many business litigators 
do not have the necessary number of 
trials for certification under civil trial 
law. In addition, certification in civil 
trial law has evolved to include pri- 
marily personal injury and premises 
liability because of the area’s jury trial 
requirements. As a result, it was de- 


termined that business litigation 
should be its own area of certification, 
distinct from civil trial law. 

Given the unique nature of business 
litigation, the requirements and stan- 
dards for eligibility and approval were 
tailored to the practice area. An appli- 
cant must meet the following criteria:! 
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e During specified periods of time, 
the applicant must have been sub- 
stantially involved in at least 25 con- 
tested business litigation matters, one 
tried before a jury and eight submit- 
ted to the trier of fact for resolution of 
one or more contested factual issues 
at a hearing. 

¢ The applicant must pass peer re- 
view for ethics and professionalism. 

¢ The applicant must pass a rigor- 
ous written examination demonstrat- 
ing knowledge, skill, and proficiency 
in the field of business litigation. 

The certification examination iden- 
tifies attorneys who have superior 
knowledge of substantive law, proce- 
dural rules, and ethical and practical 
considerations involved in litigation, 
arbitration, or other dispute resolu- 
tion forums for legal problems aris- 
ing from business relationships. The 
exam consists of two mandatory es- 
says, and both mandatory and op- 
tional multiple choice sections, which 
cover a variety of topics: contracts, 
business torts, business entities, 
creditor rights/bankruptcy, Uniform 
Commercial Code, real estate and con- 
struction law, eminent domain, intel- 
lectual property, alternative dispute 
resolution, civil procedure, evidence, 
ethics, and litigation skills.” 

The peer review requirement has 
been the topic of some debate. To en- 
sure complete candor from the re- 
viewer, applicants must agree that all 
peer review remain confidential and 
applicants must waive any right to 
receive copies of the reference state- 
ments. This waiver becomes particu- 
larly relevant in the event an appli- 
cation is denied based upon 
unsatisfactory peer review and the 
applicant chooses to appeal the denial. 
Even under those circumstances, the 
applicant is not provided with copies 
of the peer review, nor is the applicant 
advised of the content. For any peer 
review to be considered, however, the 
reviewer must be involved substan- 
tially in business litigation and must 
be familiar with the applicant’s prac- 
tice. In addition, at least one reference 
must be received from a judge or pre- 
siding officer of a court or other tribu- 


nal before whom the applicant has 
appeared as an advocate in a business 
litigation matter in the two years im- 
mediately preceding the application. 

As with any worthy goal, there are 
significant challenges that an appli- 
cant will face before becoming board 
certified in business litigation. There 
are many reasons why experienced 
business litigators do not apply and 
test for certification in this area. Many 
of these reasons are real and some 
merely are perceived. 

For example, many business 
litigators have expressed that the ap- 
plication process itself is too lengthy, 
or they are afraid of failing the exam. 
As to the latter concern, the Business 
Litigation Committee of the Business 
Law Section has agreed to reinstitute 
a review course for business litiga- 
tion certification. The Business Liti- 
gation Certification Committee also 
has released more detailed examina- 
tion specifications and topics for im- 
proved preparation. The Business 
Litigation Certification Committee 
has streamlined the application, re- 
lying in part on the applicant’s oath 
that he or she meets the require- 
ments for eligibility. 

The examination is a significant 
challenge. The level of difficulty is rela- 
tively high given the benefits and privi- 
leges that an examinee will receive 
from certification. A successful exam- 
inee, meeting all other requirements, 
will be permitted by The Florida Bar 
to hold himself or herself out to the 
public as a “board certified lawyer” or 
a “specialist” in business litigation or 
an attorney who “specializes” in busi- 
ness litigation. Therefore, the exam- 
inee must prove ability, knowledge, 
and skill in this area to the satisfac- 
tion of the Business Litigation Certi- 
fication Committee and BLSE. 

There are substantial benefits to 
becoming board certified in any area 
of the law, but especially in the area 
of business litigation. These include 
the obvious benefits of peer recogni- 
tion, marketing value, and self-es- 
teem. The enhanced marketing value 
is evident from The Florida Bar’s Web 
site message to potential clients, 
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which states: “[w]hile all lawyers are 
allowed to advertise, only certified 
attorneys are allowed to identify 
themselves as ‘Florida Bar Board 
Certified’ or as a ‘specialist.’ Certifi- 
cation is the highest level of recogni- 
tion by The Florida Bar of the com- 
petency and experience of attorneys 
in the areas of law approved for cer- 
tification by the Supreme Court of 
Florida.” 

The current chair of BLSE, Norman 
Vaughan-Birch, states that his firm, 
Kirk-Pinkerton, P.A., located in 
Sarasota, stresses the desirability of 
becoming board certified, particularly 
to the attorneys who are on a share- 
holder track. Approximately 60 per- 
cent of his shareholders are board cer- 
tified, with three of them being 
certified in two areas of the law. Mr. 
Vaughan-Birch’s firm also references 
the fact that its attorneys are board 
certified on both its Web site and in 
professional promotional materials. 
Mr. Vaughan-Birch reports that he is 
“noticing more clients asking whether 
we are certified. I think as a new gen- 
eration of lawyers who will have 
grown up with certification become 
the Bar’s leaders, the process will take 
on even more importance. It is almost 
an evolutionary process.” 

Mr. Vaughan-Birch notes that the 
courts in Hillsborough County are 
beginning to award premium attor- 
neys’ fees if the attorney is board cer- 
tified. More importantly, he has ob- 
served that the vast majority of the 
board certified lawyers in his circuit 
have a reputation for professionalism. 

A slightly different perspective 
comes from Bud Bennington, a part- 
ner in the Orlando office of Shutts 
and Bowen, L.L.P. He states that 
“board certification at Shutts and 
Bowen L.L.P. is always encouraged. 
Unfortunately, to someone like my- 
self who has been a busy trial lawyer 
for 25 years, the time required to 
achieve such a worthy professional 
goal... may just not be available.” 
Mr. Bennington recommends to less 
experienced colleagues that they 
make achieving board certification a 
top priority. He believes that this 
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“stamp of approval” by BLSE is 
worthwhile because it distinguishes 
the board certified attorney from an- 
other who may claim to be a “busi- 
ness litigator,” which may not be com- 
pletely accurate when considering 
the attorney’s skill, knowledge and 
“real court room experience.” 

I have been practicing in the area 
of business litigation since 1988. Be- 
cause I am able to market myself asa 
“specialist” in the area of business liti- 
gation, I can compete more success- 
fully for larger clients than other busi- 
ness litigators who may have more 
years’ experience. My firm, Brown, 
Ward, Salzman & Weiss, P.A., strongly 
encourages our attorneys to become 
board certified. My firm pays for all 
testing fees and gives our attorneys 
the necessary time to study for the 
exam. Board certification is also one 
of several factors that it considers in 
determining whether an attorney is 
eligible to be offered partnership sta- 
tus. Our commitment to board certifi- 
cation is evidenced by the fact that 83 
percent of our shareholders (five out 
of six) are board certified in either 
business litigation, civil trial law, or 
city, county and local government law. 

My firm’s marketing materials 
highlight the fact that most of our 
shareholders are board certified. 
These are significant qualifications 
that allow my firm to compete with 
other statewide and regional firms for 
complex cases and larger clients. 

Attaining board certification in 
business litigation is not for every at- 
torney and is not easy. However, spe- 
cialists in this area who make the 
commitment and achieve board certi- 
fication will reap many benefits, mak- 
ing the quest well worth the effort. O 


1 The complete requirements to become 
board certified in business litigation can 
be found on The Florida Bar’s Web site, 
and in Rule 6-16, Rules Regulating The 
Florida Bar. 

2 The detailed specifications for the 2003 
examination may be obtained from The 
Florida Bar. 


Gary S. Salzman is the chair of the 
Business Litigation Certification Commit- 
tee and has been board certified in busi- 
ness litigation since 1997. 


City, County and 


Local Government 
by Richard L. Smith 

The certification by The Florida Bar 
of lawyers who possess and maintain 
special expertise in the specialized 
area of City, County and Local Gov- 
ernment Law is an important contri- 
bution toward the Bar’s responsibil- 
ity to ensure that the constitutional 
rights of the citizens of Florida are 
protected and given practical effect. 
Certification helps to ensure that 
those lawyers who counsel local gov- 
ernments as well as those who repre- 
sent the public before such govern- 
mental entities are equipped to meet 
their vital role in upholding constitu- 
tional rights and the rule of law. 

The extent and complexity of local 
government law has grown as explo- 
sively as Florida’s population. 

The provisions of the 1968 Florida 
Constitution set the stage for massive 
growth of local government legislation 
and case law over the last 30 years, 
particularly with respect to counties. 
Article VIII, §1(g) offered counties, by 
local referendum, the same breadth of 
authority to legislate that had previ- 
ously been reserved to chartered mu- 
nicipalities. Charter counties were no 
longer required to seek authorization 
by special acts of the legislature to un- 
dertake land use and other regulatory 
programs. Instead, chartered counties 
automatically possessed “all powers of 
local self-government not inconsistent 
with general law” including the power 
to “enact county ordinances not incon- 
sistent with general law.” A charter 
county, therefore, could legislate on any 
subject, and in any manner, not prohib- 
ited by a general law or the state and 
federal constitutions. 

Subsequently, the legislature, seek- 
ing to further reduce the burden of 
adopting special acts for noncharter 
counties, granted by general law vir- 
tually the same home rule authority 
to nonchartered counties as was 
granted by Article VIII, §1(g) to char- 
ter counties. 

In addition to Article VIII of the 
1968 Florida Constitution, few would 
dispute that land use planning and 


regulation have been a major con- 
tributor to the massive growth in the 
complexity and sheer bulk of local 
government law. The Florida Land 
and Water Management Act of 1972 
established a completely new struc- 
ture for the regulation of develop- 
ments of regional impact (DRIs) large 
land developments defined as having 
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“a substantial effect upon the health, 
safety or welfare of citizens of more 
than one county.” Local government 
lawyers and private land use law prac- 
titioners were faced with dealing with 
regional and state agencies, the gov- 
ernor and cabinet (and their aides), 
and perhaps most significantly, with 
the quasi-judicial requirements of the 
Florida Administrative Procedure Act, 
F.S. Ch. 120, adopted by 1974 Fla. 
Laws Ch. 310. Local government 
proceedings generally had been ex- 
empt from the application of Ch. 120 
until the 1972 act. 

As with the Land and Water Man- 
agement Act of 1972, the Local Gov- 
ernment Comprehensive Planning Act 
of 1975 and its follow-on Local Gov- 
ernment Comprehensive Planning 
and Land Development Regulation 
Act of 1985 established a state admin- 
istrative review process subject to FS. 
Ch. 120 to address all issues concern- 
ing statutory compliance with the 
adoption of a comprehensive plan or 
amendments to a plan, standing re- 
quirements for third party challenges, 
and different standards of review de- 
pending on whether the state land 
planning agency issues an intent to 
find the plan or the amendment “in 
compliance.” A Ch. 120 administrative 
hearing process is provided for per- 
sons to challenge land development 
regulations as being inconsistent with 
the comprehensive plan. Certain “ad- 
versely affected parties” are authorized 
to seek injunctive or other judicial re- 
lief regarding rezonings and other “de- 
velopment orders” alleged to be incon- 
sistent with a Comprehensive Plan. 

The Comprehensive Planning Act 
provided a major impetus for the 
Florida Supreme Court’s landmark 
decision in County Commissioners of 
Brevard County v. Snyder, 627 So. 2d 
469 (Fla. 1993), that rezoning of par- 
ticular parcels of land is a quasi-judi- 
cial rather than a legislative function 
of local government. 

Lawyers for local governing bodies 
and private lawyers representing pe- 
titioners or neighbors in opposition to 
a rezoning continue to struggle with 
issues regarding ex parte communi- 


cations with decision-makers and 
proper procedures for protecting the 
due process rights of petitioners and 
third party intervenors which are 
other issues fueling the growth of case 
law in this specialty. 

The concurrency requirements of 
the Comprehensive Planning Act also 
have driven local governments to en- 
gage in creative and legally complex 
efforts to develop impact fees to help pay 
for the cost of growth and to depend on 
special assessments to fund stormwater 
utilities and solid waste collection and 
disposal services and facilities. 

In short, the last 30 years has wit- 
nessed tremendous growth in the body 
of statutory, administrative and judi- 
cial case law with which a competent 
practitioner should be familiar to 
practice local government law. 

Members of the Local Government 
Law Section of The Florida Bar were 
surveyed, and by a two-to-one margin 
the respondents favored the creation 
of a certification program in local gov- 
ernment law. Beginning in 1992, un- 
der the able leadership of Marion 
Radson, Hamilton “Chip” Rice, Jr., 
Julianne “Juli” Yard, and James W. 
Linn, work was carried out on the cre- 
ation of certification standards. The 
specialization area was approved in 
June 1994 by the Board of Governors 
and subsequently by the Florida Su- 
preme Court as Rule 6-18, Rules 
Regulating The Florida Bar. 

The first City, County and Local 
Government Law Certification Com- 
mittee was appointed in 1995, and in 
1996, the initial group of 46 lawyers 
were certified. As of 2002, the commit- 
tee has certified 141 lawyers. 

What distinguishes government in 
the United States from totalitarian 
regimes is the extent to which this 
government, from constitutional offic- 
ers to regulatory bureaucrats, is re- 
quired to obey the law in governing 
its citizens. If local government oper- 
ates in an unlawful or corrupt man- 
ner, it poisons the roots of our democ- 
racy and undermines not only our 
local, but our state and national po- 
litical institutions. 

Lawyers who represent local gov- 
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ernments have a special responsibil- 
ity to ensure that government officials 
and employees act within constitu- 
tional boundaries and the rule of law.' 
While lawyers alone cannot uphold 
the integrity of our institutions of lo- 
cal government, to the extent that lo- 
cal governments also are counseled by 
lawyers, and interact with lawyers, 
who are both proficient in the proce- 
dural and substantive requirements 
of local government law and who are 
dedicated to the ethics and honor of 
their profession, the constitutional 
rule of law will be strengthened. 

It is significant that the predomi- 
nant reason given by lawyers for seek- 
ing certification in City, County and 
Local Government Law is “enhanced 
professionalism and peer credibility.” 
Only lawyers who can demonstrate 
both proficiency in local government 
law and the respect of their peers as 
honorable and ethical professionals 
are eligible for certification. 

The peer review process is given 
great weight by the Certification Com- 
mittee, The Florida Bar, and most im- 
portantly by the conscientious lawyers 
and judges who provide candid and 
strictly confidential evaluations re- 
garding an applicant’s reputation for 
special competence and substantial 
involvement, as well as the applicant’s 
character, ethics, and professionalism. 

Furthermore, the certification ex- 
amination, since its inception, has 
probed the practitioners’ perception of, 
and response to, conflicts of interest, 
ex parte communications, ethics, Sun- 
shine Law and public records law, and 
due process issues. 

Certified lawyers commit to a mini- 
mum of 60 hours of continuing legal 
education during the period of their 
certification and must be recertified 
every five years. 

The past 30 years has seen explosive 
growth in the complexity of local gov- 
ernment law as cities, counties, and 
other special purpose governmental 
entities have struggled with the chal- 
lenges of the 1968 Florida Constitution 
and major initiatives by the Florida 
Legislature, particularly in the areas of 
land use planning and regulation. 
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The Florida Bar’s establishment of 
the certification program in city, 
county and local government law en- 
courages the lawyers who counsel lo- 
cal governments, as well as those who 
represent citizens before such govern- 
ments, to aspire to and achieve stan- 
dards of technical proficiency, ethics, 
and professionalism that are essential 
to the protection of the constitutional 
rights of Floridians and maintaining 
the rule of law by the government clos- 
est to the people. U 


1 Rule 4-1.13(b) of the Rules of Profes- 
sional Conduct of The Florida Bar. 


Richard L. Smith serves as chair of 
the City, County and Local Government 
Law Certification Committee and has been 
board certified since 1997. 


Civil Trial 
by Anthony J. Caggiano 

Is there any greater feeling as a civil 
trial lawyer, than having successfully 
championed a client’s cause to verdict? 
Is victory even more satisfying when 
you, as trial advocate, overcome great 
odds, pursue a just cause, and deftly 
confront challenges that would make 
Solomon blink? For 20 years, The 
Florida Bar, through the civil trial 
certification program, has created the 
means to improve the competency of 
civil trial lawyers and to identify for 
the public those lawyers who have 
special skills and proficiency. Every 
civil trial lawyer should aspire to best 
protect and serve the interests of his 
clients and his profession. 

The civil trial certification program 
is one of the oldest of the certification 
programs. In the early years of the pro- 
gram, the majority of the lawyers seek- 
ing certification were long-standing, 
experienced trial lawyers. As the pro- 
gram entered its 10th year in 1993, the 
number of certified trial lawyers ex- 
ceeded 1,000. At the same time, law- 
yers seeking certification were those 
that had more recently acquired the 
requisite level of experience required 
by the standards. Presently, there are 
1,131 board certified trial lawyers. The 
Bar’s total membership is slightly over 
71,000. Clearly, the number of lawyers 


who specialize in civil trial practice is 
a smaller subset of this number, and 
the number eligible for certification in 
civil trial is even less. However, the 
number of certified civil trial lawyers 
is still a small percentage of those eli- 
gible, perhaps as low as 10 percent. 

Why have so few trial lawyers at- 
tained certification as a civil trial spe- 
cialist? In discussions with the gen- 
eral public about the certification 
program, the overwhelming senti- 
ment expressed confirms that if an 
individual needed a lawyer and knew 
nothing else about a lawyer except 
that the lawyer achieved what more 
than 90 percent of colleagues had not, 
they would feel reasonably confident 
in their selection of counsel based on 
certification alone. Indeed, a signifi- 
cant number of applicants seeking 
certification report doing so for mar- 
keting and advertising purposes. Fur- 
ther, if most lawyers diligently pursue 
their law degrees and their legal ca- 
reers, why have so few pursued civil 
trial certification? Again, a large seg- 
ment of applicants report personal 
enhancement and enhanced profes- 
sionalism and credibility among their 
peers as the primary reasons for seek- 
ing certification. 

Certainly, there are good trial law- 
yers who are not board certified. 
There are seasoned advocates whose 
practice and reputation in their com- 
munity are well known and little 
benefit may be derived from board 
certification for their practice. None- 
theless, there still remains the un- 
settled question of why such quali- 
fied lawyers choose not to attain the 
highest level of professional recog- 
nition available to members of The 
Florida Bar. 

As for the vast majority of trial law- 
yers who are not board certified, are 
the standards too high for most? Are 
the risks of failure too frightening? As 
many as 33 percent of applicants have 
reported fear of failing the certifica- 
tion process as the single, largest im- 
pediment to seeking certification. Re- 
cent examination results do reflect a 
need to continue evaluation of the 
most accurate and equitable manner 


to test for civil advocacy and trial 
skills. Perhaps the changing legal 
environment has prevented lawyers 
from obtaining the necessary trial 
experience required of civil trial 
specialists. With mediation now 
well-established as the means to 
conclude the vast majority of civil 
litigation, cases which may have 
been tried years back, now resolve. 
To help otherwise qualified lawyers, 
the standards were amended to per- 
mit the attendance at an approved 
trial advocacy program to satisfy 
one of the trial requirements. 

Nonetheless, should a lawyer 
with little trial experience be able 
to hold out to the public as a trial 
specialist because he or she success- 
fully litigates cases to conclusion at 
mediation? Is that fair to a public 
that relies on The Florida Bar to 
recognize as certified only those 
lawyers who have demonstrated 
special skill and competency in civil 
trial law. Certainly, both the Bar 
and the public would benefit by in- 
creasing the number of board certi- 
fied trial lawyers. 

In confronting this challenge, the 
Civil Trial Certification Committee 
has struggled to balance the need for 
well-qualified and respected lawyers 
to become and remain certified with 
the need to maintain the high stan- 
dards expected of certified trial law- 
yers. To succeed in this regard, the 
committee has proposed some far- 
reaching amendments. With the sup- 
port of the Board of Legal Specializa- 
tion and Education and the civil trial 
bar, there will be greater numbers of 
excellent trial lawyers proudly carry- 
ing the title of board certified civil 
trial lawyer. This result will better 
protect the public and will better serve 
the interests of the trial bar by mak- 
ing certification more attainable. The 
committee is committed to keep the 
bar high, but to reach out to trial law- 
yers that can and should be able to 
make the climb. O 


Anthony J. Caggiano is a board cer- 
tified civil trial lawyer since 1992 and 
serves as chair of the Civil Trial Certifica- 
tion Committee. 
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Criminal Law 
by Michael J. Neimand 

As a certified criminal appellate 
lawyer since 1993 and a member of 
the Criminal Law Certification Com- 
mittee since 1996, I have been consis- 
tently asked about certification—the 
process, and the reasons to become 
certified. The purpose of this article 
is to dispel the confusion criminal law- 
yers have with certification and to 
encourage those of you who have the 
qualifications to apply. 

In 1986, the court unanimously ap- 
proved certification for criminal trial 
and criminal appellate law.' The mini- 
mum standards for criminal trial law 
included five years law practice, of 
which 40 percent had been spent in 
active criminal trial law; a minimum 
of 25 criminal trials, 20 of which were 
jury trials and 15 involving felonies; 
references from four lawyers and two 
judges; a minimum of 30 hours of con- 
tinuing legal education in criminal 
law; and passing an exam.” The mini- 
mum standards for criminal appellate 
law included five years law practice, 
of which 40 percent had been spent in 
active criminal appellate law; a mini- 
mum of 25 appellate actions; refer- 
ences from four lawyers and two 
judges; a minimum of 30 hours of con- 
tinuing legal education in criminal 
law; and passing an exam.° 

By 1989, Criminal Law Certifica- 
tion was well on its way, so much so 
that designation in criminal law was 
abolished.‘ At that time 189 attorneys 
were designated in criminal law; 87 
in criminal trial law and five in crimi- 
nal appellate law. Today criminal law 
is the third largest certification area 
with 377 attorneys certified; 319 in 
criminal trial law and 58 in criminal 
appellate law. 

Although being third out of 19 cer- 
tification areas is an achievement, 
considering the size of the criminal 
bar we can and must increase our 
numbers. Many criminal lawyers have 
found the process daunting. I will at- 
tempt to ease those trepidations. 

The first step in becoming certified 
in criminal law is yours. Once you have 
filed your application, the Criminal Law 


Certification Committee evaluates your 
qualifications under the standards set 
by the Supreme Court. 

The process of evaluating each ap- 
plicant is time-consuming and recom- 
mendations are usually ready for fi- 
nal consideration by the BLSE in 
March. Initially, each application is 
reviewed to determine if the applicant 
meets the minimum standards. The 
committee then reviews the peer ref- 
erences, an essential element of the 
program because the committee is 
charged with recommending appli- 
cants who are highly competent and 
who also demonstrate character, eth- 
ics, and professionalism. In past years, 
the committee received peer review 
responses, especially from the bench, 
stating that the applicant was un- 
known. To alleviate this problem, all 
applicants now provide a photograph 
to be sent with the peer review forms. 
It is extremely important for peer re- 
viewers to respond in a timely man- 
ner and the committee works dili- 
gently to complete the certification 
review expeditiously. 

The committee spends most of the 
remaining time preparing and grad- 
ing the examination. Recently, the 
committee focused on restructuring 
the format of the exam and, as a re- 
sult, believes it now more accurately 
tests both criminal trial and criminal 
appellate skills. 

The first part of the test is the es- 
say section, which is given to both the 
criminal trial and criminal appellate 
applicants. The topics are broad- 
based, dealing with the application of 
the federal constitution, evidentiary 
issues, state law issues, and federal 
law issues. The test is designed to fa- 
vor neither the state nor the federal 
practitioner. An applicant who has a 
broad knowledge of criminal law usu- 
ally does well on the essay section. The 
second part is drafted specifically for 
either criminal trial or criminal ap- 
pellate applicants and consists of 
multiple-choice questions testing ap- 
plication of either the rules of crimi- 
nal procedure or appellate procedure 
to specific situations. The section also 
consists of a practical question which 
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is designed to test ability to address 
an actual situation. 

After the exam, the committee 
spends a long and rigorous day or two 
grading. The “holistic” grading method 
is utilized to grade the essays. Each 
essay question is read to determine 
“range finders”—essay answers that 
best typify an answer for a particular 
score. The scores range from a low of 
one to a high of six. The “range find- 
ers” are then used by individual grad- 
ing teams to grade and assign scores. 
Each group of two “readers/graders” 
grades one of the five essay questions. 
Each reader separately determines a 
score and if there is a difference of opin- 
ion, a third reader grades the essay and 
a final decision on the score is reached. 

At the final meeting of the year, the 
passing level for the examination is 
determined and the recommendations 
as to certification are forwarded to the 
BLSE. Applicants are then notified of 
the results. Throughout the grading 
process, all examinees are identified 
by exam number to maintain confi- 
dentiality. The committee depends 
upon staff to guard the identity of each 
examinee until the passing score is 
determined. 

Why should you bother to become 
certified? The most common argu- 
ments the author has heard against 
certification are that it is costly and 
time consuming, and the benefits and 
increased business are not substan- 
tial. Government lawyers may believe 
the only thing certification does for 
them is attach a stigma if they fail the 
examination. 

Counterbalancing these reasons for 
not becoming certified are the many 
positive comments from certified law- 
yers. Many lawyers became certified 
as a way to distinguish themselves 
from their peers and they feel that cer- 
tification is a valuable tool to make 
such a distinction because it is 
achieved by meeting objective stan- 
dards and not by popularity. Others 
are drawn to certification because it 
encourages them to stay on the cut- 
ting edge of the field and maintain 
competence. A number of certified 
criminal trial lawyers have said that 
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certification has brought referrals 
from other lawyers and clients who 
saw the lawyer’s advertisement indi- 
cating board certification. For govern- 
ment lawyers, certification is sought 
for professional pride and to provide 
the people of Florida with the best 
representation. 

As a certified criminal appellate 
lawyer for the past nine years and a 
member of the Criminal Law Certifi- 
cation Committee for the past six and 
a half years, I admire those who came 
before me and made certification in 
my field a reality and those who 
achieved certification during my ten- 
ure on the committee. I know that 
each lawyer certified in criminal law 
is a highly competent and ethical law- 
yer, who is well respected by his or her 
peers. If you are a lawyer specializing 
in criminal trial or appellate law, the 
best way to confirm and announce 
your abilities, accomplishments, eth- 
ics, and commitment to excellence is 
board certification. O 


1 The Fla. Bar re Amendment to the By- 
laws under the Integration Rule (Florida 
Certification Plan), 487 So. 2d 19 (Fla 
1986). 

2 Id. at 20. 

3 Id. at 21-22. 

4 The Fla. Bar re Amendment to Rules 
Regulating the Fla. Bar Chapter 6 (Legal 
Specialization and Education), 584 So. 2d 
112 (Fla. 1989). 


Michael J. Neimand is a member of 
the Criminal Law Certification Commit- 
tee and served as chair from 2000—02. He 
has been board certified since 1993. 


Elder Law 
by Mary Alice Jackson 
and Christopher A. Likens 

Several years ago, I attended a 
Florida Bar leadership conference in 
Tallahassee with representatives 
from other sections of the Bar. Al- 
though a colleague and I introduced 
ourselves as representatives of the 
Elder Law Section when the meeting 
began, it was some hours later when 
one of the other members finally 
turned to us and said, “So, what is el- 
der law?” If our fellow practitioners 
were clueless about our role in the le- 
gal profession, we could not expect a 


higher level of awareness from the 
general public, who traditionally rely on 
the assertion in a phone book or newspa- 
per advertisement that an attorney has 
expertise as an elder law attorney. 
Elder law was in utero when I en- 
tered law school in 1989. Traditional 
estate planners were having to field 
more frequent questions about clients 
whose capacity appeared to be compro- 
mised, who were increasingly vulner- 
able to exploitation, who were facing 
years of long term care placement and 
were terrified about the costs associ- 
ated with that care, and whose loved 
ones were being kept alive through the 
use of sophisticated medical treat- 
ments with little attention paid to the 
individual’s wishes about end of life 
care. The desire to provide answers and 
legal protection for these clients pro- 
vided the impetus for a new field of 
legal specialization. Now, demograph- 
ics and technology spur the growth of 
the practice, especially in Florida. 
The baby boom generation will be- 
gin turning 65 in 2011.' The 2000 cen- 


sus was 281 million’. By 2030, there 
will be almost 70 million Americans 
aged 65 and older, and more than 10 
million Americans who are older than 
80. Since 1900, the percentage of 
Americans over age 65 has more than 
tripled (almost 13 percent in 1996); 
that figure will be closer to 20 percent 
in 2030.*° Although figures vary, the 
percentage of Americans over the age 
of 65 who will need nursing home ser- 
vices at some time approaches 40 per- 
cent. The cost of living, health care, and 
long term care have become major fac- 
tors in U.S. economic projections, and 
in policy discussions regarding the 
quality of life which faces aging 
America. 

And so the framework for elder law 
took shape. Attorneys from all over the 
nation began talking to one another 
about issues that affected people af- 
ter retirement, not after death. People 
were no longer dying within five years 
of retirement; instead, many people 
faced retirements that last two or 
more decades. In addition to the per- 
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sonal and financial challenges this 
created, if these individuals were also 
faced with chronic, long-term illness 
themselves or with a spouse, child or 
parent, significant crises arose. The 
National Academy of Elder Law At- 
torneys was formed in 1988 and held 
its first national meeting with fewer 
than 100 attendees. In 2002, there 
were 4,200 NAELA members.’ The 
annual spring symposium and fall 
institute registrations routinely num- 
ber between 400 and 600 attendees. 
In addition, there are state chapters 
in 15 states, and many other state bar 
associations have or are starting el- 
der law sections.° Because board cer- 
tification is not available in all states, 
it is offered nationally through the 
National Elder Law Foundation in 
association with NAELA. There are 
presently 255 NELF certified elder 
law attorneys from 30 states. 

Elder law practice encompasses: 

e Incapacity planning, including du- 
rable powers of attorney, advance 
health care directives, pre-need 
guardianships and trusts. 

¢ Public benefits planning, includ- 
ing Medicaid eligibility and financial 
planning for long term care services. 

e Planning for individuals and 
families of persons with disabilities 
through special needs trusts and other 
planning options. 

¢ Guardianships for incapacitated 
older adults and the disabled adult 
population where needed. 

e End of life decisionmaking. 

e Abuse, neglect, and exploitation 
of vulnerable adults. 

e Nursing home residents’ rights is- 
sues and policy reform 

¢ Traditional estate planning and 
probate. 

Demographics show that these legal 
issues and others will continue to af- 
fect growing numbers. The incidence 
of compromising chronic illnesses such 
as dementia, Parkinson’s disease, 
strokes, and long-term mental illness, 
which require legal protections and the 
expertise of elder law practitioners, 
increase each year. Financing long 
term care is a major issue in the health 
care debate. Medicaid is both insuffi- 


cient in funding and unjust in concept 
as the primary payor source for chroni- 
cally ill individuals. The elderly are 
preyed upon by some unscrupulous or 
ill-informed insurance professionals 
hawking products that pay high com- 
missions but do little to assist in long- 
term care planning. Exploitation by 
“loving” caregivers remains a serious 
problem for elders who live far from 
children and other family members, or 
who have no family. 

A cultural phenomenon that has 
substantially affected elder law prac- 
tice is the prevalence of second, third, 
and more marriages. Multiple mar- 
riages often mean sets of children on 
each side who challenge a step-par- 
ent on both the right of legal 
decisionmaking and the use of “their 
inheritances” to pay for care for either 
their ill parent or the step-parent. 
Poor estate planning can result in a 
“race to the finish line,” where the 
children of the surviving spouse end 
up with the whole pot of funds. Many 
contested guardianships, involving 
complex financial and personal issues, 
arise due to conflicts among family 
members, even in first marriages. 

Elder law attorneys understand and 
embrace the fact that the practice re- 
quires a combination of unique coun- 
seling skills sometimes approaching 
what other practitioners consider “so- 
cial work law.” Alternative problem- 
solving skills which attempt to pre- 
dict and avoid contentious and 
expensive legal battles constantly are 
being examined. 

It has become common place for 
some attorneys to advertise them- 
selves as elder law practitioners, even 
though they have little experience in 
guardianship, public benefits, abuse, 
and exploitation, or other areas which 
define such a practice. Because most 
attorneys don’t know what an elder 
law practice really is, some of this “de- 
mographically appropriate” advertis- 
ing may occur initially in a benign 
fashion because holding oneself out as 
an “elder law” attorney in a state with 
our demographics naturally seems 
like good rainmaking. However, be- 
cause the issues that face clients and 
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families who need long-term care as- 
sistance and incapacity planning re- 
quires special knowledge and skill, 
and because poor advice can have dev- 
astating, irreversible consequences, 
board certification has become an im- 
portant method of identifying practi- 
tioners who have sufficient knowledge 
to advise clients and their families in 
the required, holistic manner. 

Elder law certification tests the ap- 
plicants on advance directives and end- 
of-life decisionmaking, incapacity plan- 
ning, public benefits (including 
Medicaid and Medicare), retirement 
planning, long-term care insurance, el- 
der law litigation, nursing home and 
assisted living facility residents’ rights, 
housing options for the aging, tax con- 
sequences of elder law planning, pro- 
bate and guardianship. Clients and re- 
ferral sources can have confidence that 
an attorney who is board certified in 
elder law will have been exposed to each 
of these areas of law and are versed in 
the issues to provide competent repre- 
sentation. Although there are certainly 
highly competent attorneys who do not 
seek board certification in their area of 
representation, most serious elder law 
practitioners consider board certifica- 
tion to ensure that vulnerable, aging 
clients can more easily identify a well 
qualified attorney. U 


1 U.S. Bureau of Census. 

23d. 

3 AARP Profile of Older Americans 1997, 
www.aarp.org. 

* NAELA Fact Sheet, www.naela.org. 

Id. 


Mary Alice Jackson was certified in 
elder law in the first class in 1998. 

Christopher A. Likens was certified 
in 2000 and serves on the Elder Law Cer- 
tification Committee. 


Health Law 
by William J. Spratt, Jr., and 
James A. Farrell 

In 1995 the Supreme Court autho- 
rized the first area of legal certifica- 
tion that was industry-focused, rather 
than attorney practice-focused. With 
the overarching purpose of board cer- 
tification to provide the public a 
means of identifying attorneys with 
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particular expertise for their legal is- 
sues, it was fitting that Health Law 
Certification was granted this indus- 
try-focused opportunity. 

The approval by the Supreme Court 
followed a three-year debate of mem- 
bers of the Bar’s Health Law Section. 
Ultimately, the executive council of the 
Health Law Section came to the con- 
clusion that health care executives and 
providers were better situated than 
most of the public to appreciate the 
achievement and distinction of board 
certification among attorneys serving 
the health care industry. Additionally, 
the executive council recognized that 
health law was becoming unique and 
more specialized and that offering le- 
gal specialization in the practice area 
would serve to distinguish those attor- 
neys who practice substantially in the 
area from their colleagues who prac- 
tice in complimentary areas. 

Health care expenditures currently 
represent in excess of 13 percent of the 
gross domestic product. No other in- 
dustry or profession is as imbued in 
recognition of specialties as health 
care providers. The vast majority of 
health care providers and entities are 
either board-certified or accredited. 
Executives of hospitals and health 
care companies often are certified by 
the American College of Health Care 
Executives, where advancement to the 
level of fellow marks a milestone in 
professional development. Physicians, 
of course, may be certified by the 
American Board of Medical Special- 
ties in their respective medical spe- 
cialties. Hospitals and ambulatory 
surgical facilities are most commonly 
accredited by the Joint Commission 
on Accreditation of Healthcare Orga- 
nizations, in addition to undergoing 
certification by the Centers for Medi- 
care and Medicaid Services to partici- 
pate in the Medicare and Medicaid 
programs. And the JCAHO has ex- 
panded its scope of certification to an- 
cillary service providers. In addition, 
health maintenance organizations, 
which may be accredited by the 
JCAHO and/or the National Commit- 
tee for Quality Assurance, require con- 
tracted physicians to be board eligible 


or certified. The certification of health 
lawyers was sure to be understood and 
appreciated by the industry. 

The most significant challenge 
faced by the Health Law Section, and 
subsequently by the Health Law Cer- 
tification Committee, has been defin- 
ing the practice area. Board certified 
health lawyers may be in a transac- 
tional practice, administrative law 
practice, litigation practice, or other 
area. Lawyers may be in private prac- 
tice, state or federal governmental em- 
ployment, or in-house counsel with a 
closely held corporation or publicly- 
traded corporation. Unlike other ar- 
eas of legal specialization, the prac- 
tice of health law cuts across other 
practice areas. It may range from cor- 
porate and tax law to elder law to bio- 
ethics, from securities law to antitrust, 
to litigation and administrative law 
to criminal defense, with most health 
lawyers emphasizing subspecialties 
within their practices. Board certified 
health lawyers may counsel hospitals 
and health care facilities on a variety 
of issues, structure business relation- 
ships, resolve reimbursement dis- 
putes, defend or prosecute licensees, 
or counsel on fraud and abuse impli- 
cations in transactions between 
health care providers and referral 
sources. The scope of health law certi- 
fication has been defined since the 
outset to include the core competen- 
cies generally recognized by experi- 
enced practitioners as fundamental to 
the specialty practice of health law. 

The role of the health lawyer has 
been made much more complex by the 
turbulent health care system. Market 
and regulatory forces have forced 
rapid and dramatic changes in how 
the health care industry conducts 
business. As a result, counseling 
health care providers has become in- 
creasingly problematic, exposing both 
the client and attorney to increasing 
liability. The impact of the attorney’s 
legal advice in health care decisions 
can result in administrative, civil, and 
criminal sanctions to both client and 
attorney. The case of U.S. v. Anderson, 
No. 98-20030-01 (D. Kan. Mar. 9, 
1999), see also In Re: Grand Jury Sub- 


poenas, 144 F.3d 653 (10th Cir. 1998), 
in which two health care attorneys 
were indicted for aiding their clients 
in transactions alleged to be in viola- 
tion of the Medicare and Medicaid 
Fraud and Abuse Amendments to the 
Social Security Act, sent a chill 
throughout the health law bar. For 
many health lawyers, this case repre- 
sented the watershed in counseling 
clients on fraud and abuse matters. 

Since the first class of health law 
attorneys was certified in August of 
1995, the practice has shifted, by ne- 
cessity, to play a more active role in 
education and prevention as clients 
have become increasingly aware of the 
severe penalties for noncompliance 
with the laws regulating the health 
care industry. To mitigate potential 
criminal exposure, health care provid- 
ers have turned to compliance pro- 
grams. Health law attorneys conduct 
audits, develop compliance programs, 
and implement corrective action plans 
for health care providers. Board certi- 
fied health lawyers may defend clients 
or act as co-counsel to criminal defense 
counsel. The practice of health law, 
once the province of medical malprac- 
tice defense lawyers and specialists in 
tax exempt organizations, has shifted 
toward mergers and acquisitions, cor- 
porate law, and criminal defense, in 
response to the needs of its clientele. 

Whistleblower lawsuits against 
health care companies have become 
increasingly commonplace as current 
and former employees file gui tam ac- 
tions. The more sophisticated health 
care companies and providers increas- 
ingly recognize the value and benefit 
of using the services of an experienced, 
board certified health lawyer to ad- 
dress issues before they become the el- 
ements of a qui tam complaint. In rec- 
ognition of the expertise evidenced by 
health law certification, in-house coun- 
sel for various publicly traded and tax 
exempt health care companies have 
stated that board certification will be 
a significant consideration in any re- 
quest for legal service proposals. 

To become board certified in health 
law, an applicant must have practiced 
law for at least five years prior to the 
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application deadline, currently October 
31 each year. Their practice during the 
three years preceding the application 
date needs to be predominately, 40 per- 
cent, dedicated to health law issues. An 
applicant must have completed at least 
60 hours of approved intermediate or 
advanced health law certification 
courses in that same three-year period. 
The applicant must also provide a list 
of five individuals, who are not related 
and do not practice with the applicant, 
and can attest to the applicant’s know]l- 
edge and capability in the practice area. 
Upon review of the application and con- 
firmation of the requirements, the 
Health Law Certification Committee 
recommends to the BLSE qualified in- 
dividuals to sit for the health law certi- 
fication exam the following May. Those 
passing the exam will then be certified 
for five years. 

There are currently 95 board certified 
health lawyers in Florida. This past year 
the area of health law certification com- 
pleted its second year of re-certification, 
with 11 applications approved for recer- 
tification. Fifteen applicants were ap- 
proved for the 2002 exam. Currently, 
Florida is the only state with board cer- 
tification in health law, although other 
states have considered establishing 
health law certification standards, and 
the area is currently under study by the 
State Bar of Michigan. 

Future classes of board certified 
health lawyers will have the opportu- 
nity to continually assess and rede- 
fine the practice of health law. The 
practice of health law promises to con- 
tinue to be extremely challenging as 
the health care system continues to 
evolve. Practitioners who wish to of- 
fer their services to the health care 
industry will be well-advised to be- 
come board certified, and maintain 
certification, in health law. Their ac- 
credited and certified clients will ap- 
preciate the distinction. UO 


William J. Spratt, Jr., is vice chair 
of the Health Law Certification Commit- 
tee and was board certified in the first class 
in 1995. 

James A. Farrell has been a mem- 
ber of the Health Law Certification Com- 
mittee since 2001 and was board certified 
in the first class in 1995. 


International Law 
by Pamella A. Seay 

Events throughout the past two 
years have emphasized the height- 
ened importance of international re- 
lations. Growing reliance on a global 
economy and the widening impact of 
international relations illustrates the 
need for understanding and address- 
ing the concerns of an increasingly 
global community. 

Law is not immune to this interna- 
tional dynamic. 

Florida has become an international 
gateway and destination. Whether the 
subject is ownership of property, cre- 
ating and conducting business abroad, 
working with foreign nationals, repre- 
senting multinational corporations, or 
assisting local companies with their in- 
ternational engagements, expertise in 
international law is now an essential 
component to the practice of law in 
Florida. Gradually, the general public 
is becoming aware of the distinctive 
expertise and availability of interna- 
tional law practitioners. 

When international law began to 
gain recognition, many who desired to 
specialize in this area sought some in- 
dication of distinction and expertise. 
First came a committee, followed by 
designation; then in 1982 the section 
was established, and finally, board 
certification was approved in 1997. 
Thousands of hours have been ex- 
pended in this effort, and the concept 
of an international lawyer has finally 
emerged within the profession. 

The standards for certification de- 
fine international law as: “The prac- 
tice of law dealing with issues, prob- 
lems, or disputes arising from any and 
all aspects of the relations between or 
among states and international orga- 
nizations as well as the relations be- 
tween or among nationals of different 
countries, or between a state and a 
national of another state, including 
transnational business transactions, 
multinational taxation, customs, and 
trade. The term ‘international law’ in- 
cludes foreign and comparative law.” In 
essence, if your practice crosses national 
borders or involves persons or busi- 
nesses in another country, you may well 
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be practicing international law. 

Of those states that offer specialty 
certification for lawyers, Florida is the 
only state that currently offers certi- 
fication in international law. There 
are 26 Florida lawyers who have 
achieved certification in international 
law. This year, two more attorneys 
have submitted their applications and 
will take the exam this spring. 

As the international community has 
grown in Florida, the number of at- 
torneys practicing international law 
has increased as well. Certification is 
a practical means to acknowledge ex- 
pertise and market a specialized abil- 
ity to clients in need of international 
advice and assistance. Seeking certi- 
fication also represents the commit- 
ment you have made to yourself and 
your clients to be the best lawyer you 
can be. Achieving certification con- 
firms your commitment to ethics, pro- 
fessionalism, and the ongoing main- 
tenance of your education. 

Certification is available to mem- 
bers in good standing of The Florida 
Bar with five or more years as a mem- 
ber in good standing of any state bar 
or the District of Columbia bar. An 
applicant must demonstrate substan- 
tial involvement in the practice of in- 
ternational law for each of the three 
years immediately preceding applica- 
tion, and must have completed at least 
60 hours of continuing legal education 
in the field during that time. In addi- 
tion, the applicant must submit an 
application for peer review and must 
pass the exam. 

An applicant is not expected to be 
an expert in all areas of international 
law. The examination is designed to 
test the following skills: knowledge of 
substantive law; knowledge of proce- 
dural law; issue recognition; ability to 
analyze issues; legal reasoning; and 
professionalism in handling practice 
and ethical situations. All questions 
refer to cases in and outside of the 
Florida court system. 

Successful completion of all aspects 
of the process entitles the applicant 
to certification for five years. 

The committee welcomes and en- 
courages all members who engage in 
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international law as a substantial 
portion of their practice to seek certi- 
fication. Perhaps, you, too, should join 
this distinguished group of certified 
specialists. 


Pamella A. Seay is a member of the 
International Law Certification Commit- 
tee and has been board certified since 2001. 


Labor and 


Employment Law 
by Stuart A. Rosenfeldt 

The field of labor law has long been 
recognized as a specialty area, al- 
though it was not recognized as a field 
for board certification by The Florida 
Bar until March 23, 2000. 

For many years, when general prac- 
titioners received inquiries from their 
clients that related to labor law issues, 
they were quick to refer these matters 
to attorneys who limited their prac- 
tices to labor law. Prior to November 
1991, the field known as “labor law” 
primarily dealt with the National La- 
bor Relations Act, public sector laws 
pertaining to collective bargaining, the 
Fair Labor Standards Act (regulating 
minimum wages and overtime), and 
Title VII of the 1964 Civil Rights Act. 

In 1990, Congress enacted the 
Americans with Disabilities Act cre- 
ating an entirely new “protected class” 
and requiring employers to offer em- 
ployees with disabilities a reasonable 
accommodation to perform their jobs. 
In November 1991, President George 
Bush signed legislation which 


amended Title VII of the 1964 Civil 
Rights Act. This amendment provided 
for jury trials in Title VII and ADA 
actions, and permitted the award of 
compensatory damages for emotional 
distress. Prior to the passage of Title 
VII, there were limited remedies un- 
der this statute and the fact finder in 
disputes under this statute was lim- 
ited to the judiciary. No jury trials 
were permitted. In 1992, the Florida 
Legislature followed suit, amending 
Florida’s Civil Rights Act to provide for 
unlimited compensatory damage awards. 

As aresult of the 1991 amendments, 
litigation under Title VII and other 
discrimination laws became much 
more common. Predictably, there was 
a large increase in the number of at- 
torneys becoming actively involved in 
these discrimination law cases, and 
the field known as “employment law” 
evolved. Suddenly, traditional labor 
lawyers who were used to trying their 
cases before arbitral and administra- 
tive forums were required to present 
their disputes to jury panels. Many 
attorneys who primarily practiced in 
the area of personal injury law and 
commercial litigation entered the field 
because they had the requisite expe- 
rience and confidence to pursue jury 
trial litigation. Additionally, traditional 
labor lawyers took up the mantle and 
enhanced their jury trial skills. 

The Florida Bar’s Labor and Em- 
ployment Law Section adapted very 
well to these changes in the practice 
area. Its CLE seminars promoted the 
improvement of jury trial skills for 


traditional labor lawyers, and also of- 
fered more basic and intermediate 
seminars intended to educate the seg- 
ment of the legal community that was 
moving into the employment law arena 
because of enhanced remedies and the 
availability of a jury trial forum. 

During this time, the section en- 
joyed a dramatic increase in member- 
ship. In 1980, there were 300 mem- 
bers of the Labor and Employment 
Law Section; in 1990, 616 members; 
and in 2001, 2,326 members. This 
growth was a major factor leading to- 
wards creation of board certification. 

In the mid 1990s, after several sig- 
nificant jury verdicts involving dis- 
crimination, the insurance industry 
started selling a new product called 
“employment practices liability insur- 
ance.” This insurance product, also 
known as “discrimination insurance,” 
involved many personal injury de- 
fense lawyers in the practice area. 
This trend increased the pressure on 
management labor and employment 
lawyers to promote services beyond 
their normal market of employers. 
They now needed to promote their 
skills and experience to a new seg- 
ment, insurance adjusters, who decide 
who will represent their insured. Si- 
multaneously, there was a budding 
rivalry between lawyers who devoted 
their practices to representing indi- 
viduals in employment law matters, 
and lawyers who simply “dabbled” in 
the field. 

The Florida Bar’s Labor and Em- 
ployment Law Section recognized that 
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1997, the section’s long 

lanning committee conducted 
workshops around the state to obtain 
feedback on whether there was an in- 
terest in the specialty area of labor 
and employment law. In 1998, based 
upon the feedback received, the sec- 
tion appointed a certification commit- 
tee to draft proposed guidelines. At the 
Bar's Annual Meeting in 1999, the 
section’s executive council passed a 
resolution to request that the BLSE 
recommend certification in the labor 
and employment law area. The stan- 
dards proposed by the section were 
submitted to the BLSE which ac- 
cepted the proposed standards with 
minimal modification. On March 23 
2000, the Supreme Court accepted the 
Board of Governors’ request to create 
this new specialty field. 

Florida was the third state, along 
with South Carolina and Texas, to 
adopt board certification in the labor 
and employment law practice area. 
The drive for board certification was 
not without opposition. Indeed, one 
well respected management attorney 
filed a formal objection to the proposed 
standards. His concern was that the 
standards created by the section and 
ultimately approved by the Board of 
Governors would not assure practitio- 
ners holding themselves out as “labor” 
and employment attorneys would 
have sufficient experience, knowledge, 
and competence in traditional labor 
law. The Florida Supreme Court heard 
argument on that issue in October 
1999. Ultimately, the court accepted 
the assurances of the Bar and stated 
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tion to review the minimum standards 
and testing cia for certifica- 
tion to ensure that the certificate om 
process can be relied upon by the pub- 
lic. We are confident that, under the 
procedures for reviewing the certifi- 
cation plan, any inadequacies with the 
standards for this or any other certi- 
fication area will be readily identified 
and corrected.’ 

After the Supreme Court's approval, 
166 people applied to become board 
certified the first vear. Of those, 85 
took the examination on March 6, 
2001. The following vear, 54 lawyers 
filed applications, and in March 2002, 
27 took the exam. 

There are currently 152 board cer- 
tified labor and employment law law- 
vers in Florida, evidencing a signifi- 
cant interest among practitioners in 
earning the right to be board certified 
in this field. The Labor and Employ- 
ment Law Section is very proud that 
it was able to initiate a process that 
permits practitioners to demonstrate 
to their peers and the community that 
they have sufficient competence, ex- 
perience and proficiency in the field 
of labor and employment law to jus- 
tify being called specialists under the 
umbrella of board certification. J 


Amendents to the Rules Regulating The 
Florida Bar, 763 So. 2d 1002 (Fla. 2000), 


Stuart A. Rosenfeldt has been a 
member of the Labor and Employment 
Law Certification Committee since 2001 
and was board certified in the first class 
in 2001. 


56 THE FLORIDA BAR JOURNAL/APRIL 2003 


Marital and Family Law 


sf tha 
large tor arriheation mantal arn 

Qareas fOr ana 


“pha 


al problems aris 
elationship of 
husband and wife and parent and 
ehild, ineludix civil controversies 
arising from those relationships. In 
addition to the actual pretrial and 
trial process, marital and family law 
also includes evaluation, handling, 
and resolving such controversies prior 
to and during the institution of suit 
and post-judgment proceedings.” 
The concept of board certification in 
marital and family law dates at least 
to the early 1980s, and arguably as 
tar back as the 1 
chair of the first Marital and Family 
Law Certification Committee in 198d, 
was president of The Florida Bar in 


970s. Burton Young, 


1970 and in that position was a vision 
ary in advocating formalized legal 
specialization in Florida at a time 
When the concept of recognizing spe 
cialization was heavily criticized and 
Was met with significant resistence 
As Mr. Young recalled, the concerted 
efforts against certification were im 
large measure the result of a behet 
that only lawyers in the largest firms 
would obtain certification, thereby 
causing significant economic jeopardy 
to lawyers in small firms, In retro 
spect, that criticism certainly could 
not be further from the case in mari 
tal and family law, a specialty where 
many board certified lawyers practice 
in small firms or as solo practitioners, 
In no small part as a result of Bur 
ton Young’s seminal efforts, the 
Florida Certification Plan wan even 
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tually institutionalized, and marital 
and family law specialization came to 
fruition in 1985. Fifty-seven lawyers 
sat for the 1985 marital and family 
law examination and 51 passed, 
achieving an 89 percent pass rate. In 
1986, 17 attorneys sat for the exam, 
and all passed. While the pass rate for 
the marital and family law certifica- 
tion exam has varied substantially 
through the years, the average pass 
rate for 1985-2002, the entire time pe- 
riod that the marital and family law 
certification test has been offered, is 
59 percent. Though the examination 
is hardly facile or undemanding, the 
relatively high pass rate achieved 
when viewed historically shows that 
achievement of family law certifica- 
tion is well within the reach of the 
prepared and qualified applicant. 
The standards for certification in 
marital and family law are similar to 
many other certification areas. The 
specific standards for board certifica- 
tion in marital and family law require 
at least five years of actual practice 
of law immediately preceding the ap- 
plication, of which at least 30 percent 
has been spent in active participation 
in marital and family law. The appli- 
cant must have substantial involve- 
ment in a minimum of 25 contested 
marital and family law cases during 
the five years immediately preceding 
the application, all of which must in- 
volve substantial legal or factual is- 
sues other than the dissolution of 
marriage, and at least 10 of which 
must have been trials. The applicant 
must pass rigorous peer review, in- 
cluding judicial review. The applicant 
must accumulate 50 hours of ap- 
proved continuing legal education in 
the field of marital family law within 
three years immediately preceding 
the application. Most prominently, of 
course, the applicant must pass a writ- 
ten examination applied uniformly to 
all applicants to demonstrate substan- 
tial knowledge, proficiency, and expe- 
rience. The certification examination 
includes a combination of essay ques- 
tions, multiple-choice, and short an- 
swer questions. Certification remains 
in effect for five years, at which time 


the applicant must be recertified. The 
essential difference between recerti- 
fication and original certification is 
the absence of the test requirement 
for recertification. Essentially, the 
other standards are similar to initial 
certification: The applicant must have 
substantial involvement in a minimum 
of 15 contested marital and family law 
cases, consisting of five trials and up to 
10 contested matters involving substan- 
tial legal or factual issues, and comple- 
tion of 75 hours of approved continuing 
legal education. 

Board certification in marital and 
family law remains an essential dis- 
tinction of specialization and compe- 
tence in the field. The impact of board 
certification to a family law lawyer 
is perhaps in many respects the same 
as the impact on lawyers in other spe- 
cialization areas. All board certified 
lawyers have prestige and esteem 
within the Bar and by the bench and 
recognition by laymen that the law- 
yer has been formally certified as pos- 
sessing special knowledge, skills, and 
proficiency. At the same time, some 
aspects of the benefits of board certi- 
fication in marital and family law 
may be unique to family law, where 
referrals by other attorneys and 
former clients is a particularly impor- 
tant means of generating new busi- 
ness. Because the client in a divorce 
case in many respects is placing his 
or her complete trust and faith in the 
hands of the divorce lawyer, referrals 
in this area carry more weight and 
significance than, for example, refer- 
rals for a simple contract case. Board 
certification in family law provides a 
trusted means of quantifying a 
lawyer’s competence and ability to 
handle a referral. When asked to 
comment on this issue for this article, 
several marital and family law attor- 
neys who became certified in 2001 af- 
firmed the benefits of board certifi- 
cation in marital and family law and 
noted that the impact of becoming 
board certified has been both tangible 
and demonstrable in terms of the 
level of proficiency and knowledge 
and in terms of referrals. 

The marital and family law certifi- 


cation program is emblematic of the 
overall success of Florida’s certifica- 
tion plan and reflective of the viabil- 
ity of certification as a means of dis- 
tinguishing and identifying those 
lawyers with special skills, compe- 
tence, and expertise in a particular 
area. Board certification in marital 
and family law has been a critical and 
viable component of Florida’s certifi- 
cation plan since its inception and 
may be expected to continue in the 
forefront of Florida’s legal specializa- 
tion program. 


David L. Manz is chair of the Marital 
and Family Law Certification Committee 
and has been board certified since 1993. 


Real Estate 
by Richard C. Grant 

Clearly the number of certified law- 
yers is a relatively small percentage 
of Florida lawyers who practice in the 
real estate area. The Real Property 
Probate and Trust Law Section of the 
Bar currently has 7,800 registered 
members. On the assumption that 
half of these are substantially en- 
gaged in a real estate practice this 
would suggest that 3,900 consider 
themselves to be real estate lawyers. 
Attorneys Title Insurance Fund has 
over 4,000 member agents who pre- 
sumably have some form of a real es- 
tate practice. Accordingly, the Real Es- 
tate Certification Committee believes 
there are many more than 447 Bar 
members who could qualify for certi- 
fication in the real estate area. 

Real estate practice is a broad and 
widely defined area of the law. In a 
pristine sense it deals with the eso- 
teric subject of real property law and 
titles. In practice the subject matter 
handled by real property lawyers is 
much broader. Many of the areas of 
law within real estate practice are 
areas of specialty themselves. Real 
estate lawyers examine and evaluate 
real property titles, handle real estate 
sales, purchases and other transac- 
tions, foreclose mortgages, represent 
developers and contractors in draft- 
ing and negotiating development and 
construction agreements, handle real 
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estate financing, structure and draft 
the governing documents for planned 
developments such as condominiums, 
serve as counsel to community and 
condominium associations, draft and 
negotiate leases, litigate title, bound- 
ary, and other land disputes, and ad- 
vise clients respecting zoning and 
land use matters. The examination of 
real estate titles requires knowledge 
of corporations and other forms of 
business organization, wills, trusts 
and estates, and a practitioner han- 
dling transactions must understand 
contractual, business, and tax subjects 
as well. The subjects that are tested 
on the certification exam attest to this 
diversity. They are title issues; real 
estate finance; environmental and 
land use; condominiums and home- 
owner associations; landlord tenant; 
closings; sellers, buyers, brokers, and 
title insurers; real property litigation; 
taxation of entities and other tax is- 
sues; and ethics. 

Some hold an impression that at 
least some aspects of the real estate 
practice are not challenging, that the 
practice is increasingly title company, 
form, and paralegal driven, and that 
when business is light any lawyer 
with a good paralegal can Ado real 
estate closings.” This impression is not 
accurate. As with any area of practice, 
successfully representing clients in 
real estate matters requires knowl- 
edge, skill, and experience. 

The diversity in real estate practice 
may mean that no one lawyer can be 
an expert in each practice area encom- 
passing the modern real property 
practice or that are tested by the cer- 
tification program. That, however, is 
not a reason to not seek certification. 
The committee recognizes that few 
lawyers are likely to possess specific 
and detailed expertise in each of the 
many subjects that fall within the 
scope of real estate. 

There is a common standard that 
all lawyers seeking real estate certi- 
fication must meet. That standard is 
in two parts: a demonstration of sub- 
stantial involvement in the real estate 
practice through peer review and a 
successful result on an examination. 


The substantial involvement and peer 
review requirements are more subjec- 
tive and are designed to evaluate ex- 
perience and reputation. The exami- 
nation is more objective and is 
designed to produce a common de- 
nominator for all successful appli- 
cants to achieve. The examination is 
designed with three objectives. First, 
a multiple-choice component is de- 
signed to test broad knowledge, and 
analytical skill, of the many compo- 
nent subjects included in the area. 
Second, an essay portion is designed 
to evaluate analytical and practice 
skills, as well as knowledge, in a fewer 
number of selected areas. Third, each 
applicant must complete a standard- 
ized closing statement (HUD-1) used 
in residential transactions. While this 
task is delegated to paralegals and 
generated by computer programs in 
many offices, a real estate lawyer 
must be able to understand what goes 
into its preparation so as to satisfy the 
client’s contractual rights and obliga- 
tions. The examination is designed so 
that expertise in each program area 
is not essential as long as it exists in 
some areas and a good overall base of 
knowledge exists in all areas. 
Participation in the certification 
program does not end with gaining the 
title of board certified real estate law- 
yer. Quite the contrary, all Florida Bar 
certification programs require recer- 
tification every five years. In the case 
of real estate this means demonstrat- 
ing participation in at least 75 hours 
of approved continuing legal educa- 
tion in the real estate area over a five- 
year period and new peer review. 
Given this background, why should 
a lawyer who practices in the real es- 
tate area seek certification? The cer- 
tification program provides a method 
for attorneys whose practice substan- 
tially comprises real estate matters to 
demonstrate to the public, and to 
other attorneys, that they have 
achieved a level of experience and ex- 
pertise in the real estate area. Poten- 
tial clients can better locate attorneys 
with this expertise by virtue of their 
having attained certification. The pro- 
gram also provides a level of assur- 
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ance to non real estate attorneys who 
wish to refer a real estate matter that 
the attorney has satisfied the require- 
ments for certification by demonstrat- 
ing the necessary skill and experience. 
Commitment to certification also pro- 
vides an opportunity to review and 
master the current array of real estate 
law through continuing legal education 
and preparation for the examination. 
Simply put, the applicant needs to shore 
up areas that are tested on the exami- 
nation which may not be a part of ev- 
eryday practice. 

Listings of attorneys by certification 
in Martindale Hubbell, the Yellow 
Pages, various Web sites, or other di- 
rectories may add directly to business 
and thus matter economically more 
for some than others. To those for 
whom it matters, the reasons are evi- 
dent. For those to whom it does not 
matter economically, the reasons are 
subtle, but they do matter. While mere 
certification alone may not generate 
much business for most lawyers, the 
fact of certification produces added 
value when coupled with other things 
that a real estate lawyer does to 
project himself or herself. Much like 
the old saying that it “does not mat- 
ter what you say as long as you say 
the name,” there is something valu- 
able to be said for the fact that people 
with whom a lawyer interacts take 
note and recall that the lawyer is cer- 
tified in real estate law when they see 
it noted on stationery or business 
cards. Board certification is acknowl- 
edgment and proof of a commitment 
to excellence in professionalism and 
competence. 

Most lawyers in private practice 
want to be skilled and successful and 
to be known as such. Certification is 
a way to achieve that goal. Certifica- 
tion adds to the level of professional- 
ism in the practice of law among all 
lawyers, which benefits all of us. 

The certification program is still 
relatively new, much newer than in 
the medical profession where, in cer- 
tain disciplines, certification is essen- 
tial to a successful practice. The legal 
profession has not yet reached the 
point of true need. Each committee 
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member, and no doubt most readers 
of this article, know capable lawyers 
who could become certified but are 
not. To these lawyers who have prac- 
ticed real estate law well for many 
years, are successful, and have a good 
reputation, the committee offers a pro- 
fessional challenge: Become a 
leader—help the committee and The 
Florida Bar make the program mat- 
ter more by becoming certified. Even 
if you feel that you do not need certi- 
fication in your practice, by doing so 
you will help the program and the Bar 
by adding your own reputation to the 
program. You will set an example that 
will encourage others to follow. Over 
time this will make the program 
stronger and the profession better. 
To those who read this article and 
may not accept its premise that certi- 
fication is a desired goal, and the chal- 
lenge to apply, the committee encour- 
ages comments and constructive 
criticism to make the program more 
meaningful and beneficial. 


Richard C. Grant is chair of the Real 
Estate Certification Committee and was 
board certified in the first class in 1987. 


Tax 
by Harry S. Colburn, Jr. 

Who was present at the creation of 
certification of legal specialties in 
Florida? Tax lawyers, of course. 
They’re everywhere. Nothing is as cer- 
tain as death, taxes and more taxes. 

In Florida, certification got its start 
in 1977 when Bar President Russell 
Troutman asked Tax Section Chair 
Sam Ullman to have the section spon- 
sor tax law as the state’s first certifi- 
cation plan. Sam explains why tax was 
selected for this prominent position: 


Tax law was the first specialty, and remains 
one of the true specialties. It meets all the 
prerequisites. Taxation has become a major 
concern of individuals and businesses in the 
United States and the world. Few business 
transactions are undertaken without some 
consideration of the tax consequences. Tax 
authorities regularly challenge the treat- 
ment of these transactions. Who better to 
advise and represent taxpayers than law- 
yers? Tax law is statutory on the national 
level and in every state. Judicial opinions 
have a major influence on the interpreta- 
tion of tax law. Other professions will try to 


assist clients in dealing with the huge bur- 
den imposed by tax laws, but the last resort 
is always the lawyer. 

Another major contributor to the 
tax certification program whose work 
should be recognized and appreciated 
is Hank Raattama, who was an origi- 
nal member of the committee which 
drafted and implemented the tax cer- 
tification plan and has remained a 
member to this day, with 21 years of 
service. 

The purpose of the program is to as- 
sist the public in making an informed 
decision when seeking and selecting 
an attorney with special knowledge, 
skills, and proficiency in the area of 
tax law. The Supreme Court of Florida 
approved the board certification pro- 
gram in 1982. While all lawyers are 
allowed to advertise, only certified 
attorneys can identify themselves as 
“Florida Bar Board Certified” or as a 
“specialist.” There are currently 281 
attorneys board certified in tax law, 
which is about seven percent of all 
board certified attorneys. 

According to the most recent post- 
exam survey, the principal reasons tax 
lawyers apply for certification are re- 
ferrals, professional development, 
credibility, and personal enhance- 
ment. Certification will become more 
important as the public becomes in- 
creasingly aware of its significance. 

In 1993, the American Bar Associa- 
tion issued voluntary national stan- 
dards for specialist certification pro- 
grams. To obtain ABA accreditation, 
the following criteria, among others, 
must be satisfied: An organization 
must be dedicated to the identifica- 
tion of lawyers who exhibit an ad- 
vanced level of skill and expertise and 
to the development and improvement 
of the professional competence of law- 
yers; the requirements and process 
cannot be arbitrary or discriminatory; 
and the specialty must be an area of 
the law in which significant numbers 
of lawyers regularly practice. 

Under the current Rules Regulat- 
ing The Florida Bar, the tax certifica- 
tion plan is administered by a Tax Cer- 
tification Committee whose members 
are appointed to three-year terms by 


the Bar president with the consent of 
the Board of Governors. The commit- 
tee is independent of the Tax Section 
even though many committee mem- 
bers are also Tax Section members. 
The functions of the committee in- 
clude recommending criteria to the 
BLSE for the issuance and renewal of 
certificates, including experience, ref- 
erences, continuing legal education, 
and examination. The BLSE operates 
under the authority of the Supreme 
Court of Florida. 

“Tax law” is succinctly defined under 
Florida’s plan to mean “legal issues in- 
volving federal, state or local income, 
estate, gift, ad valorem, excise, or other 
taxes.” Rule 6-5.2(a). Other states have 
more detailed definitions of “tax law,” 
but here brevity is a virtue. 

California describes “taxation law” 
as “the field of law involving the In- 
ternal Revenue Code and other fed- 
eral, state and local tax statutes and 
interpretive material in connection 
with matters in which issues of taxa- 
tion are significant.” Standard 1.0, 
California Standards for Certification 
in Taxation Law. Louisiana’s Tax Law 
Standards define “tax law” as “the 
actual practice of law dealing with all 
matters arising under the Internal 
Revenue Code, Employee Retirement 
Income Security Act (ERISA), state 
and local taxes, and foreign taxes, in- 
cluding counseling with respect 
thereto, and practice before federal 
and state courts and governmental 
agencies dealing with tax matters.” 
Standard 1.B, Louisiana Board of Le- 
gal Specialization, Tax Law Stan- 
dards. In New Mexico, “taxation law” 
means “the field of law involving the 
Internal Revenue Code, the Employee 
Retirement Income Security Act, other 
federal, state and local tax statutes 
and interpretive material, and foreign 
tax laws in connection with matters 
in which issues of taxation are signifi- 
cant factors.” Standard 2, New Mexico 
Board of Legal Specialization, Taxa- 
tion Law Specialty Standards. 

The application filing period for cer- 
tification as a specialist in tax law is 
July 1 through August 31 of each year. 

The applicant must have practiced 
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law for at least five years, or for four 
years if the lawyer has an LL.M. de- 
gree in taxation. 

The applicant must demonstrate 
substantial involvement in the prac- 
tice of tax law during the three years 
immediately preceding the date of ap- 
plication. “Substantial involvement” is 
defined as at least 500 hours of “sub- 
stantial and direct participation” in 
matters involving significant issues of 
tax law. Rule 6-5.3(b). 

Each applicant must submit five 
names of other attorneys who are fa- 
miliar with the applicant’s practice 
and who can attest to the applicant’s 
reputation for knowledge, skills, pro- 
ficiency, and substantial involvement 
in tax law. References from persons 
other than attorneys may be autho- 
rized in appropriate cases. Tax attor- 
neys most often practice in 
noncontroversy situations. Thus, there 
are rarely opposing counsel who know 
the applicant’s ability. Other profes- 
sionals, such as certified public accoun- 
tants, are often more familiar with the 
qualifications of an applicant for certi- 
fication in tax than are other lawyers 
or judges. Cf. Standard 4.4, New Mexico 
Board of Legal Specialization, Taxation 
Law Specialty Standards. 

An applicant must also complete at 
least 90 hours of approved tax law ac- 
tivities within the three years imme- 
diately preceding the date of the ap- 
plication. Continuing education credit 
is available for seminar attendance, 
lecturing, writing for professional pub- 
lications, and teaching at the law 
school or other graduate school level. 
For course approval, the Tax Law Cer- 
tification Committee must be pro- 
vided with detailed analysis of statu- 
tory, administrative, and judicial 
pronouncements affecting substantive 
or procedural tax matters. 

After the applicant has been ap- 
proved by the Tax Law Certification 
Committee and the BLSE, the attor- 
ney is qualified to sit for the written 
examination which is administered 
the following March. The examination 
is designed to require demonstration 
of sufficient knowledge, skills and pro- 
ficiency in the field of tax law to jus- 


tify the representation of special com- 
petence to the legal profession and the 
public. Objectives of the examination 
include testing ability to apply sub- 
stantive tax knowledge to facts that a 
certified tax attorney would encoun- 
ter in practice and to recommend solu- 
tions and planning alternatives. 

Under the current format of 
Florida’s tax law certification exami- 
nation, the applicant must answer 
three essay questions. There are two 
mandatory questions in the areas of 
individual income taxation and choice 
of entity. Certified tax attorneys must 
be well versed in the concepts of indi- 
vidual income tax commonly taught 
in law school tax courses. Choice of 
entity has been selected as the sec- 
ond required essay question because 
it offers an excellent opportunity for 
an applicant to demonstrate such 
skills as issue identification, tax 
knowledge and judgment, and the 
ability to recommend a practical so- 
lution to a complex matter. 

The third essay question covers a 
topic selected by the applicant, such 
as federal transfer taxation, income 
taxation of estates and trusts, de- 
ferred compensation, taxation of non- 
resident aliens, taxation of foreign 
operations of domestic taxpayers, cor- 
porate tax, Florida state taxation, 
partnership tax, tax exempt organi- 
zations, or tax procedure and tax liti- 
gation. This question gives the appli- 
cant the opportunity to demonstrate 
skills in his or her most familiar prac- 
tice area. 

The tax law examination passing 
percentage over the past six years has 
averaged over 80 percent. By compari- 
son, the passing percentage for all 19 
certification areas for the same period 
is 62 percent. The tax law exam pass- 
ing percentage from 1983, the first 
year certificates were issued, through 
2002 is 81 percent. 

In the 2002 post-exam survey, all 
applicants agreed that the examina- 
tion was about right in terms of diffi- 
culty and coverage and that the essay 
questions adequately tested the 
knowledge of attorneys with five or 
more years of practice in the specialty 
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of tax law. However, there was also 
unanimous agreement that insuffi- 
cient time was allowed to completely 
answer the questions. Nevertheless, 
none of the applicants indicated fear 
of exam failure as the impediment to 
applying for board certification. 

Board certification in tax is valid for 
five years. To be recertified for an ad- 
ditional five years, the attorney must 
continue to be substantially involved 
in the practice of tax law, complete at 
least 125 hours of continuing legal 
education, and receive satisfactory 
peer review. 

A major goal is to encourage more 
tax specialists to apply for certifica- 
tion. Fear of exam failure could be- 
come an application impediment if the 
examination format were changed to 
dramatically increase the number of 
topics tested. There are not many at- 
torneys who practice in more than a 
few sub-specialties of tax law. For ex- 
ample, most estate tax lawyers have 
little regular contact with the intri- 
cacies of Subchapter S or the income 
tax problems of multi-national corpo- 
rations. To require that they be tested 
on such topics and several others 
would make the examination part of 
the certification process significantly 
more difficult, decrease the number of 
applications, and unnecessarily in- 
crease the failure rate. 

In early 2003, the committee will 
have the results of a written survey 
of the approximately 2,000 members 
of the Tax Section. With this informa- 
tion, the committee’s near term 
agenda in ensuring a fair examination 
and promoting certification of Florida 
tax lawyers will be clarified. UO 


Harry S. Colburn, Jr., is chair of the 
Tax Certification Committee and was cer- 
tified in the first class in 1983. 


Wills, Trusts and 
Estates 
Past to Present 
by Rohan Kelley 

Public confidence in board certifi- 
cation is the ultimate measure and de- 
terminer of success. This outstanding 
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program functions because of the ef- 
forts of many dedicated individuals 
who worked to create it and who now 
work to maintain and improve it. In 
any specialty area, certification is dif- 
ficult to create and administer, par- 
ticularly when the essential goal is to 
offer assurance to the public and pro- 
fession as to the qualifications of those 
certified. Qualified lawyers enhance 
and secure the program’s stature; and 
all Bar members, whether board cer- 
tified or not, can rely upon board cer- 
tification as a resource when a spe- 
cialist is needed. 

There are always competing consid- 
erations in ensuring the viability of 
any certification program, particu- 
larly through the examination pro- 
cess. If unqualified applicants are 
passed, it will eventually cause the 
public to lose faith in the program; 
however, if the “bar were raised” too 
high and too many failed, many quali- 
fied applicants will be discouraged, 
thereby causing the public to lose faith 
in the program. 

Even though the initial certification 
exam was reported by some to be “im- 
possibly difficult” the pass rate was 
85 percent (a high bar). During the 
first eight years of the program, the 
passing rate averaged 81 percent. For 
the next eight years, that rate was 40 
percent. This is in substantial contrast 
to the latest exam administered where 
the passing rate was 11 percent (two 
of 18 applicants). The next lowest his- 
torical passing rate was 32 percent. 
Has Florida run out of qualified es- 
tates lawyers after 330? If not, the 
committee should consider the extent 
to which qualified applicants are dis- 
couraged from participating under 
such circumstances, thereby threaten- 
ing the viability of the program. 

The scope of the application discour- 
ages some applicants. The attitude of 
some is “I could spend many hours 
completing the application, and I 
might be turned down at the peer re- 
view stage, or I might not pass the 
exam, and all that time would have 
been wasted.” This is a valid concern. 
During the two years that Dennis R. 
White chaired the committee, 1991 


and 1992, he authored and imple- 
mented a plan whereby applicants 
would be allowed to sit for the exam 
but were permitted to submit a full 
application and undergo peer review 
after the results of the exam were 
known. Applications rose from 15 in 
1990 to 125 in 1991, directly as a re- 
sult of this approach. The year after 
this program ended, in 1993, appli- 
cants for the exam fell back to 21. 
Dennis’ idea and his leadership really 
“jump started” this certification area, 
almost doubling the number of estate 
board certified lawyers. 

Another historical snippet involves 
the change of name. It began as “es- 
tate planning and probate.” However, 
“probate” was morphing into a four- 
letter word. The committee ultimately 
moved the bar and the court to amend 
the name of the certification area to 
wills, trusts and estates, which con- 
tinues today. 

The Florida Bar and the Florida 
Supreme Court have taken the nec- 
essary steps to be certain that lawyers 
who meet the practice requirements 
and then pass through the rigorous 
peer review and examination proce- 
dures are truly specialists in their 
field, and this is recognized by the 
public and other members of the bar 
who use these lawyers. The idea of 
board certification is a good one and 
substantially benefits those members 
of the public who use it as well as 
those lawyers who participate. 

The early years were difficult and 
exciting, but they are the foundation 
which supports today’s program. This 
program is worthy of the support, 
dedication, and contribution of all 
those who have served on the certifi- 
cation committee, and all those who 
have become board certified. 


Wills, Trusts and 
Estates 
The Future 
by Frank T. Pilotte 

The future for certification is bright, 
though critical to its future success is 
the preservation of its integrity. As 


stated by Chief Justice Harry Lee 
Anstead in 1998, “the value of board 
certification rests entirely on the cred- 
ibility and integrity of the certifica- 
tion process.” 

Certifying lawyers is not easy, and 
the certification program faces many 
future challenges. One is increased 
competition. There are other organi- 
zations which purport to certify law- 
yers or suggest that membership im- 
plies some special competence in a 
practice area. Some of these organi- 
zations are highly regarded, for ex- 
ample, the American College of Trust 
and Estate Counsel, while others are 
more professional marketing organi- 
zations in which membership exclu- 
sive to a geographic area is “pur- 
chased” without a requirement to 
demonstrate special competence. 
None of the programs are specific to 
Florida law, and uniformity in their 
standards is checkered. By contrast, 
there has never been any question 
about the integrity and reputation of 
The Florida Bar as a certifying orga- 
nization. 

For the Florida certification pro- 
gram not only to survive, but also to 
prosper in the face of such competi- 
tion, participants and the public must 
be informed that being a Florida Bar 
board certified lawyer is both an honor 
and a distinction representing measur- 
able and recognized levels of profession- 
alism, competency, and commitment to 
a particular area or field of law. 

In addition to competition, some 
future challenges include: 

1) “Standardizing” the certification 
exam so that the level of competence 
expected of a board certified lawyer re- 
mains consistent from year to year; 

2) Obtaining meaningful peer review; 

3) Increasing the number of board- 
certified attorneys; 

4) Increasing public awareness of 
board certification and its benefits. 

To address these challenges, the 
Wills, Trust and Estates Certification 
Committee intends to take several 
actions. The areas to be tested will be 
more fully described to the partici- 
pants and to the public The certifica- 
tion exam will continue to fairly test 
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the skill level of all participants in 
each area. Each year the exam will be 
responsive to current developments 
and issues but will also be solidly 
grounded in the past. 

The integrity of the certification 
program requires that the expertise 
and ethics of the board certified at- 
torney be confirmed by one’s peers. 
This is not always easy. The impor- 
tance of peer review and substantial 
involvement will be emphasized to 
prospective applicants and board cer- 
tified attorneys will be encouraged to 
participate actively in the peer review 
process. 

The committee will seek ways to 
communicate more effectively with 
those interested in certification, as 
well as those who desire to maintain 
their certification. Lawyers should be 
encouraged to participate in those 
activities which create favorable peer 
review (e.g., article writing and/or 
speaking engagements). Like respect, 
however, positive peer review must be 
earned. 

More objective standards to mea- 
sure substantial involvement need to 
be developed. The committee will work 
to develop indicators of substantial 
involvement, such as how many hours 
must be devoted to legal work in or- 
der to be actively engaged in the prac- 
tice of law. Certification must require 
not only “book knowledge” but also 
“practical knowledge” developed from 
life experiences. By setting high and 
reasonable standards of performance, 
the integrity of the program will be 
protected and enhanced. 

The increased emphasis on substan- 
tial involvement and peer review should 
have as a byproduct a higher pass rate 
on the certification exam. A goal of the 
committee is to increase the percentage 
of examinees passing the certification 
exam, without compromising the integ- 
rity of the program. 

Finally, the committee will work with 
the BLSE to encourage The Florida 
Bar’s leadership and its sections to 
heighten awareness of board certifica- 
tion. The committee is focused on future 
success and given the dedication and 
hard work of all its members, past and 
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present, the future for certification is 
indeed bright. UO 


1 The Florida Bar Re: Petition to Amend 
the Bylaws Under the Integration Rule of 
the Florida Bar (Certification Plan), 469 
So.2d 743 (Fla. 1985). 

? The author thanks Dennis R. White 
(board certified wills, trusts and estates) for 
records he maintained and compiled of the 
first nine years of the plan. Dennis success- 
fully passed the first certification exam, was 
appointed to the certification committee in 
1989, served as chair for two terms from 
1990 to 1992 and was possibly the most in- 
fluential chair the committee has had. 

3 The Florida Bar Re Amendment to Rules 
Regulating The Florida Bar Chapter 6 (Le- 
gal Specialization and Education), 548 So.2d 
1120 (Fla. 1989). 

* Florida Bar News, June 1, 1998, at 6. 


Rohan Kelley was appointed to the 
first committee for Wills, Trusts and Es- 
tates Certification in 1985 and served as 
chair in 1988-89. He was in the first class 
certified in 1986. 

Frank T. Pilotte has been a member 
of the Wills, Trusts and Estates Certifica- 
tion Committee since 1998 and became 
board certified in 1992. 


Workers’ 


Compensation 
by John P. Brooks 

In the last 25 years, no other area of 
the law has undergone more changes 
than the field of workers’compensation 
law. These changes have ranged from 
minor tweaks to “corrective” repair (of- 
ten in response to unanticipated ap- 
pellate decisions) to substantial reas- 
sembling to complete overhauls. No 
idea has been too far fetched, no in- 
habitant of the workers’ compensation 
jungle too sacred, and no change too 
dramatic for successive legislatures 
and governors. 

Since my entrance into the field of 
workers’ compensation in 1978 there 
have been four complete overhauls of 
the entire system, another half dozen 
substantial reassemblings, scores of 
individual “corrections,” and countless 
tweaks nearly every year in between. 
The first major overhaul occurred in 
the late 70s and early 80s, when the 
concept of “wage loss” came into be- 
ing. This “cure-all” was designed to 
correct the arbitrary impairment and 
disability system that existed for 


many years by replacing it with a plan 
that more realistically reflected an in- 
jured worker’s true disability status 
after reaching the medical plateau of 
maximum medical improvement. At 
least that was the hope. 

The 80s also saw deputy commis- 
sioners become judges of compensa- 
tion claims, the chief commissioner be- 
come the chief judge, and appellate 
jurisdiction move from the Industrial 
Relations Commission to the First 
District Court of Appeal. Settlements 
could not include future medical care. 
Vocational rehabilitation shifted to 
the employer/carriers and vocational 
rehabilitation nurses, experts, and 
companies literally sprang up over- 
night (and in the strangest places). In 
the mid 80s, among other changes, a 
three-member panel was created to 
review and set medical reimburse- 
ments, more restrictions were placed 
on attorneys’ fees, changes were made 
in what could be included in the aver- 
age weekly wage, and wage loss en- 
titlement began to narrow. 

Finally in 1989, serious rumblings 
began to resonate out of Tallahassee 
and a number of changes were made. 
Among the major changes: a special 
drug-free workplace defense was born; 
exclusivity of liability was tightened 
up; overutilization review of medical 
care was strengthened; mediations 
became part of the practice; further 
restrictions were placed on attorneys’ 
fees; vocational rehabilitation re- 
verted back to the division; and an 
oversight board was created. 

In 1990, the legislature had enough 
and a major overhaul hit the books. 
The 10-year wage loss entitlement pe- 
riod succumbed to rising insurance 
premiums and the entitlement period 
was henceforth to be determined by 
the extent of the impairment rating, 
starting at six months for the small- 
est impairments. Among the other 
major changes was the creation of a 
Bureau of Workers’ Compensation In- 
surance Fraud, elimination of any lib- 
eral construction of the statutory pro- 
visions and presumptions in favor of 
the injured worker, attempted elimi- 
nation of concurrent employment in 
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the average weekly wage determina- 
tion, a whole new and improved drug- 
free workplace statute, the beginnings 
of managed care emerged in a provi- 
sion for “pilot-programs” for medical 
care, change in permanent total 
supplemental benefits, establishment 
of a three-member panel for setting 
up Florida’s impairment guide, more 
detailed specificity requirements for 
claims, mediation conferences became 
mandatory, and times for getting 
claims heard were shortened. Addi- 
tional minor surgery on the law con- 
tinued over the next few years. 

In a special 1993 session, the legis- 
lature overhauled the whole system 
again. Gone was all but the ghost of 
wage loss. In its place came impair- 
ment benefits based, again, on the 
impairment rating, but this time hav- 
ing no tie to any alleged “disability.” 
Managed care sprang to full bloom, 
eventually becoming mandatory; defi- 
nitions of “employee,” “covered em- 
ployment,” and “independent contrac- 
tor” underwent major changes. 
Concurrent employment inclusion in 
the average weekly wage (which the 
First District said had never really 
left) was reinstated, permanent total 
benefits became linked to Social Se- 
curity disability standards, major con- 
tributing cause made its auspicious 
debut, fraud prevention (and punish- 
ment) took on a whole new dimension, 
independent medical exams and ex- 
pert medical advisors became integral 
parts of the practice, RFAs (requests 
for assistance) and PFBs (petitions for 
benefits) and the EAO (employee as- 
sistance office) added to the proce- 
dural hurdles and the ever expanding 
alphabet soup of workers’ compensa- 
tion jargon. Limitations on admissi- 
bility of medical evidence were erected 
and employer/carrier overpayments of 
compensation were no longer “gratu- 
itous.” Settlements could include fu- 
ture medical benefits, a small claims 
procedure was established, attorneys’ 
fees were sharply reduced, a new over- 
sight board was created, recovery from 
the Special Disability Trust Fund was 
coming to an end, and retraining was 
reorganized. 


Following the overhaul of late 1993, 
the legislature managed to avoid ma- 
jor tampering with the law over the 
next several years. Some construction 
industry and employee exemption 
tightening occurred in 1998 along 
with some important changes in the 
process of selecting judges. However, 
the last two years have more than 
made up for that period of relative 
calm. Workers’ compensation was 
transferred to the Department of In- 
surance; the judges transferred to the 
Department of Administrative Hear- 
ings; RFAs transferred to oblivion; 
settlements became streamlined; 
hearing procedures rocketed; man- 
aged care became optional; media- 
tions became tough to timely set; and 
another task force was created to rec- 
ommend even more changes. 

As this article is being written, that 
task force is finishing its work and will 
issue its findings and, presumably, 
recommendations to the legislature 
and the governor. By the time this 
article appears, the legislature will 
surely have enacted something per- 
taining to workers’ compensation. 
Once again, those of us who inhabit 
this jungle will have to decide what it 
all means and how it all works. This 
is especially true for the attorneys 
who represent injured workers and 
the employer/carriers/servicing 
agents. Regardless of the rationale for 
the changes sure to occur, or the logic 
(or lack thereof) behind those changes, 
it is inevitably the task of the work- 
ers’ compensation attorney to navi- 
gate the maze created by all the lobby- 
ists, special interest groups, legislators, 
and the governor, when the system does 
not work as one party or the other 
wishes. 

That is why, no matter what changes 
are made in the law, whether minor, 
major, or something in between, the 
need for competent, skilled, and expe- 
rienced workers’ compensation attor- 
neys never changes. With its maze of 
statutes and rules, reliance on exper- 
tise in medical and employment issues, 
and constant change, workers’ compen- 
sation is the poster child of specialties. 
No one but a specialist can reach the 


highest quality service levels in this 
area of practice. 

When certification first came to the 
field of workers' compensation in 1988, 
94 attorneys became recognized special- 
ists in their field by becoming certified. 
Since then almost 200 more have 
achieved certification. The task of the 
Workers’ Compensation Certification 
Committee is to make sure the require- 
ments for certification remain relevant, 
meaningful and up-to-date so that the 
significance of being “board certified” 
indicates a high level of competency and 
professionalism regardless of the state 
of the law at any given time. 

Practicing workers’ compensation law 
is not getting any easier with each pass- 
ing legislative session. Consumers of 
legal services and referring attorneys 
could be lost at sea when seeking com- 
petent representation in this area. But 
no matter how much things change, 
some things remain the same. Being 
board certified is definitely a reliable 
constant in the sea of change. 


John P. Brooks, Orlando, is chair of the 
Workers’ Compensation Certification Commit- 
tee and was board certified in the first class in 
1988. 
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BLSE and Board Certification 


Committees 


BLSE 2002-2003 

Norman Vaughan-Birch, Chair 
Jeffrey Michael Cohen, Vice Chair 
Judge Ralph Artigliere 

David L. Cook 

Gerald D. Damsky 

Lewis W. Fishman 

Carol S. Haughwout 

Martin D. Kahn 

Christopher S. Knopik 
Benedict P. Kuehne 

C. Richard Nail 

H. Hamilton “Chip” Rice, Jr. 

L. Howard Payne 

Harry A. Payton 

Marilyn Strauss 

Elliot Zisser 


Admiralty & Maritime-1995 
1995 - 1996 Committee 

Edward A. White, Chair 
Nathaniel G. Pieper, Vice Chair 
Andrew W. Anderson 

Margaret D. Mathews 

Joseph P. Milton 

Michael T. Moore 

Carl Nelson 

Brendan O’Sullivan 

John H. Schulte 

2002 - 2003 Committee 

Allen K. Von Speigelfeld, Chair 
Charles G. DeLeo, Vice Chair 
Mark J. Buhler 

Christian D. Keedy 

Richard J. McAlpin 

Michael J. McHale 

Patricia K. Olney 

Domingo C. Rodriguez 

Andrew L. Waks 

Members Certified - 56 
Application Filing: July 1 - Aug. 31 
Staff Contact: L. Michele Acuff, 
lacuff@flabar.org, 850/561-5690 


Antitrust & Trade Regulation- 2000 
2000 - 2001 Committee 

Stephen E. Nagin, Chair 

Patricia A. Conners, Vice Chair 
Douglas B. Brown 

Karin M. Byrne 


Chris S. Coutroulis 

Robert R. Feagin III 

Jonathan C. Koch 

Hal K. Litchford 

Scott E. Perwin 

2002 - 2003 Committee 

Stephen E. Nagin, Chair 

Patricia A. Conners, Vice Chair 
Douglas B. Brown 

Chris S. Coutroulis 

Kimberly Lionel King 

Jonathan C. Koch 

Edward C. LaRose 

Hal K. Litchford 

Scott E. Perwin 

Members Certified - 12 

Application Filing: Sept. 1 -Oct. 31 
Staff Contact: Cherie Morgan, 
cmorgan@flabar.org, 850/561-5693 


Appellate Practice-1993 

1993 - 1994 Committee 

Arthur J. England, Chair 

Edna L. Caruso, Vice Chair 

John R. Beranek 

Louis F. Hubener III 

Thomas C. MacDonald, Jr. 

Judge Daniel S. Pearson 

Bruce S. Rogow 

Judge Winifred J. Sharp 

Sylvia H. Walbolt 

2002 - 2003 Committee 

E. Jonathan Whitney, Chair 
Lauri W. Ross, Vice Chair 

Angela C. Flowers 

Nancy W. Gregoire 

Judge James R. Jorgenson 

Jane Kreusler-Walsh 

Anthony C. Musto 

Steven E. Stark 

Debra J. Sutton 

Members Certified - 143 
Application Filing: July 1 - Aug. 31 
Staff Contact: Carol Vaught, 
cvaught@flabar.org, 850/561-5738 


Aviation Law-1995 

1995 - 1996 Committee 

Robert L. Parks, Chair 

Edward M. Booth, Jr., Vice Chair 
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Howard E. Barwick 

Barbara A. Curtis 

John F. Eversole III 

Stuart A. Goldstein 

Michael C. Siboni 

J. Thompson Thornton 

Bill Wagner 

2002 - 2003 Committee 

Robert L. Feldman, Chair 

Donald M. Maciejewski, Vice Chair 
Barbara A. Curtis 

Stuart A. Goldstein 

Bruce D. Green 

Jeffrey R. Ludwig 

Robert P. Phillips 

Jerry H. Trachtman 

Bill Wagner 

Members Certified - 25 
Application Filing: July 1 - Aug. 31 
Staff Contact: Kate Wasson, 
kwasson@flabar.org, 850/561-5737 


Business Litigation-1995 

1995 - 1996 Committee 

Donald A. Gifford, Chair 
Christine R. Milton, Vice Chair 
Philip A. Bates 

Stephen D. Busey 

Barry R. Davidson 

Maxine M. Long 

Michael J. McNerney 

Judge Gregory A. Presnell 

Brian F. Spector 

2002 - 2003 Committee 

Gary S. Salzman, Chair 

Howard P. Ross, Vice Chair 
Dennis M. Campbell 

Eric C. Christu 

Leonard S. Englander 

Kenneth L. Minerely 

Elizabeth A. Morgan 

Steven R. Reininger 

Harris K. Solomon 

Members Certified - 216 
Application Filing: Sept. 1 - Oct. 31 
Staff Contact: Carol Vaught, 
cvaught@flabar.org, 850/561-5738 


City, County, Local Government 
-1995 
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1995 - 1996 Committee 
Michael K. Grogan, Chair 

G. Miriam Maer, Vice Chair 
Susan F. Delegal 

Jon Marc Henning 

Marion J. Radson 

H. Hamilton “Chip” Rice, Jr. 
Robert N. Sechen 

Judge James R. Wolf 

M. Julianne Scales 

2002 - 2003 Committee 
Richard L. Smith, Chair 

Henry G. Ennis III, Vice Chair 
Stephen H. Cypen 

Sanford A. Minkoff 

Alan H. Prather 

Robert D. Pritt 

Leonard G. Rubin 

Rafael Suarez-Rivas 

Audrey Elizabeth Vance 
Members Certified - 141 
Application Filing: Sept. 1 - Oct. 31 
Staff Contact: L. Michele Acuff, 
lacuff@flabar.org, 850/561-5690 


Civil Trial-1982 

1982-1983 Committee 

Daniel N. Burton, Chair 

John W. Frost, II, Vice-chair 

H. Edward Moore, Jr. 

C. Harris Dittmar 

James A. Franklin, Jr. 

Charles W. Abbott 

Larry S. Stewart 

2002-2003 Committee 

Anthony J. Caggiano, Chair 
Joseph F. Kinman, Jr., Vice Chair 
H. Michael Easley 

James A. Minix 

Albert E. Moon 

James O. Resta Murphy, Jr. 

Gary W. Roberts 

Bruce W. Robinson 

John J. Schickel 

Members Certified - 1131 
Application Filing: July 1 - August 31 
Staff Contact: Cherie Morgan, 
cmorgan@flabar.org, 850/561-5693 


Criminal Law-1986 

1986 - 1987 Committee 

Robert C. Josefsberg, Chair 
Kenneth C. Hebert, Vice Chair 
J. Cheney Mason 

Michael J. Minerva 

Judge Daniel S. Pearson 


Bruce S. Rogow 

William J. Sheppard 

Leo A. Thomas 

2002 - 2003 Committee 

Ira D. Karmelin, Chair 

Karen M. Kinney, Vice Chair 

Cass Michael Castillo 

Craig L. Crawford 

Richard L. Hersch 

Richard A. Moore 

Michael J. Neimand 

Robert A. Norgard 

Michelle R Suskauer 

Members Certified - 377 
Application Filing: Sept. 1 - Oct. 31 
Staff Contact: Linda Cook, 
leook@flabar.org, 850/561-5735 


Elder Law Certification-1997 
1997 - 1998 Committee 

Richard C. Milstein, Chair 

Emily Moore, Vice Chair 

Rebecca C. Morgan 

Jerome I. Solkoff 

Michael J. Trombley 

Charles F. Robinson 

Richard N. Greatwood 

Russell E. Carlisle 

Edwin M. Boyer 

2002 - 2003 Committee 

Edwin M. Boyer, Chair 

Michael W. Connors, Vice Chair 
Richard N. Greatwood 

Joan Nelson Hook 

Christopher A. Likens 

Cynthia S. Murphy 

Laura S. Rotstein 

Jerome I. Solkoff 

Michael J. Trombley 

Members Certified - 46 
Application Filing: July 1 - Aug. 31 
Staff Contact: Cherie Morgan, 
cmorgan@flabar.org, 850/561-5693 


Health Law-1997 
1997 - 1998 Committee 
Daniel N. Burton, Chair 
Richard T. Jones, Vice Chair 
F. Philip Blank 

Kirk S. Davis 

Lewis W. Fishman 
Robert P. Macina 
William S. Mitchem 
Barbara R. Pankau 
Christopher D. Rolle 
2002 - 2003 Committee 


Jeffrey L. Myers, Chair 

William J. Spratt, Jr., Vice Chair 
Kirk S. Davis 

Barbara C. DelCastillo 

James A. Farrell 

Wendy Smith Hansen 

Richard T. Jones 

James E. Thomison 

Robert A. Zack 

Members Certified - 95 

Application Filing: Sept. 1 - Oct. 31 
Staff Contact: L. Michele Acuff, 
lacuff@flabar.org, 850/561-5690 


immigration & Nationality-1994 
1994 - 1995 Committee 

William J. Flynn III, Chair 

Jeff N. Brauwerman, Vice Chair 
Ira J. Kurzban 

Oscar Levin 

Stephen E. Mander 

Larry S. Rifkin 

Michael Shane 

Timothy M. Spridgeon 

Jill C. White 

2002 - 2003 Committee 

Oscar Levin, Chair 

Anis Saleh, Vice Chair 
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Philip M. Zyne 

Members Certified - 52 

Application Filing: July 1 - Aug. 31 
Staff Contact: Pausha Pendarvis, 
ppendarv@flabar.org, 850/561-5736 


International Law-1998 
1998 - 1999 Committee 
Edward M. Joffe, Chair 
Thomas Baur, Vice Chair 
Robin A. Abraham 

John C. Bierley 

Robert R. Hendry 
Richard A. Jacobson 

A. Joshua Markus 
George C.J. Moore 
Thomas L. Raleigh III 
2002 - 2003 Committee 
John C. Bierley, Chair 

A. Joshua Markus, Vice Chair 
Alix Jean-Marie Apollon 
Thomas Baur 

Robert R. Hendry 
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Edward M. Joffe 

George C. J. Moore 
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Staff Contact: Carol Vaught, 
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2000 - 2001 Committee 

Richard C. McCrea, Jr., Chair 
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Kevin E. Hyde 
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John W. Robinson IV 

Robert S. Turk 

2002 - 2003 Committee 

Richard C. McCrea, Jr., Chair 
Deborah C. Brown, Vice Chair 
Susan L. Dolin 

Gregory A. Hearing 

Kevin E. Hyde 

Stuart A. Rosenfeldt 

Archibald J. Thomas III 

Robert S. Turk 

Joan Marie Vecchioli 

Members Certified - 152 
Application Filing: July 1 - Aug. 31 
Staff Contact: Kate Wasson, 
kwasson@flabar.org, 850/561-5737 


Marital & Family Law-1984 
1984 - 1985 Committee 
Burton Young, Chair 

Arthur D. Ginsburg, Vice Chair 
Melvyn B. Frumkes 

Ann L. Kerr 

Donald J. Sasser 

Michael R. Walsh 

Elliot Zisser 

2002 - 2003 Committee 

David L. Manz, Chair 
Melinda P. Gamot, Vice Chair 
Harold Bluestein 


Hal Stephen Castillo 

Bruce A. Christensen 

Terry L. Fogel 

Susan F. Greenhawt 

Sally Dee Millward Kest 

Diane Mary Kirigin 

Members Certified - 238 

Application Filing: July 1 - Aug. 31 
Staff Contact:Pausha Pendarvis, 
ppendarv@flabar.org, 850/561-5736 


Real Estate-1986 

1986 - 1987 Committee 

Judge Robert James Pleus, Jr., Chair 
John Dudley Goodlette, Vice Chair 
Joseph R. Boyd 

Harold A. Drees 

Mandell Glicksberg 

Robert E. Livingston 

Theodore C. Taub 

2002 - 2003 Committee 

Richard C. Grant, Chair 

Howard A. Cohen, Vice Chair 
James S. Campbell 

Roger A. Larson 

Mary Frances Meyer 

Robert L. Moore 

Mary A. Robison 

Kerry E. Rosenthal 

Richard A. Schlosser 

Members Certified - 414 
Application Filing: Sept. 1 - Oct. 31 
Staff Contact: Carol Vaught, 
cvaught@flabar.org, 850/561-5738 


Tax Law-1982 

1982 - 1983 Committee 

David M. Richardson, Chair 
Kenneth G. Anderson, Vice Chair 
Charles H. Egerton 

James J. Freeland 

Robert D. Hart, Jr. 

Albert C. O’Neill, Jr. 

Henry H. Raattama, Jr. 

2002 - 2003 Committee 

Harry S. Colburn, Chair 

Guy E. Whitesman, Vice Chair 
K. Lawrence Gragg 


Russell P. Hintze 

Donna C. Litman 

Marsha G. Madorsky 

Henry H. Raattama, Jr. 

Joseph B. Schimmell 

Samuel C. Ullman 

Members Certified - 280 

Application Filing: July 1 - Aug. 31 
Staff Contact: L. Michele Acuff, 
lacuff@flabar.org, 850/561-5690 


Wills, Trusts, & Estates-1985 
1985 - 1986 Committee 

William S. Sherman, Chair 

Bruce Marger, Vice Chair 

Charles E. “Jubal” Early 

John G. Grimsley 

Rohan Kelley 

William S. Belcher 

Samuel S. Smith 

2002 - 2003 Committee 

Gene K. Glasser, Chair 

Alan W. Banspach, Vice Chair 
Frank T. Adams 

Donna R. Blaustein 

William E. Boyes 

Nancy Sue Freeman 

Ronald T. Martin 

Brian McKenna O’Connell 

Frank T. Pilotte 

Members Certified - 330 
Application Filing: Sept. 1 - Oct. 31 
Staff Contact: Pausha Pendarvis, 
ppendarv@flabar.org, 850/561-5736 


Workers’ Compensation-1987 
1987 - 1988 Committee 

Gerald Arthur Rosenthal, Chair 
H. George Kagan, Vice Chair 
Judge Michael DeMarko 

Albert M. Frierson 

James N. McConnaughhay 
Stephen L. Rosen 

Barry M. Salzman 

2002 - 2003 Committee 

John P. Brooks, Chair 

Michael J. Rudicell, Vice Chair 
Brian B. Bolton 
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Certification + Total Board Certified Attorneys by County » Board of Legal Specialization and Education members 
* Rules Regulating The Florida Bar: Ch. 6. Legal Specialization and Education Programs * The ABA Standing 

Committee on Specialization. 
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Letters continued from page 4 


an important institution in our repub- 
lic. It provides the people with a check 
against their government, which does 
not always conduct itself admirably. 
The author briefly mentions publica- 
tion of The Pentagon Papers, but does 
not pass judgment on their publica- 
tion. Obviously, his proposed system 
of self-restraint would have required 
the media to forego ever publishing 
these materials because, under our 
current administration’s theory, even 
revealing information about past 
events could tip off the enemy, thereby 
damaging future military and espio- 
nage efforts. Viewed in this light, and 
taking into consideration the atroci- 
ties and illegal conduct of the govern- 
ment during the Vietnam War, how can 
anyone really advocate such restraint 
on the media? 

An unchecked government results 
in tyranny. The government must be 
watched, and the people need to have 
whatever information can be obtained 
to ensure the government conducts its 
business in a manner consistent with 
the ideals upon which this republic 
was founded. A restrained media, vol- 
untary or not, is inconsistent with our 
heritage and is unworkable. The gov- 
ernment can protect itself; it always 
does. The media should not be shamed 
into towing the line like a bad dog. 

MICHAEL H. GALEX 
Miami 


Rule of Thumb 

In the article “Assessing the Verac- 
ity of Domestic Violence Allegations 
in Parent Disputes” (November 2002), 
psychologist Sherrie Boug Carter as- 
serts that the “rule of thumb” saying 
has its origin in English Common Law 
and that the rule decreed that a man 
could not legally use a rod thicker than 
the diameter of his thumb to beat his 
wife. Carter’s explanation of the rule 


of thumb is an example of erroneous 
modern day revisionist history. The 
rule of thumb phrase actually came 
into metaphorical use by the late 17th 
century, and it derives from workers 
who knew their trade so well they 
rarely fell back on the use of such 
things as rulers. That the phrase did 
not originate in the law can be ascer- 
tained by reference to the Oxford En- 
glish Dictionary, which notes that the 
term has been used metaphorically for 
at least 300 years to refer to any 
method of measurement or technique 
of estimation derived from experience 
rather than science. Carter’s explana- 
tion of the rule of thumb and other 
examples of erroneous revisionist his- 
tory are recounted by Christina Hoff 
Sommers in the Noble Lies chapter of 
her book, Who Stole Feminism? 
Carter offers the opinion that, “Al- 
though probably rare, there arguably 
may be some spouses who anticipate 
a marital separation or child custody 
dispute and make reports of domestic 
abuse to gain leverage if the case goes 
to court.” There are judges in Florida 
who have seen numerous domestic 
violence injunction cases come before 
them who do not seem to share the 
opinion that false allegations of do- 
mestic abuse in civil cases are rare. 
In his article, “A Twist on Justice” 
in the August 24, 1997, Orlando Sen- 
tinel, Judge Joe Baker offers his per- 
spective: “It is now common knowl- 
edge among both attorneys and 
litigants representing themselves 
that anyone contemplating divorce 
can get a strategic advantage by ob- 
taining a domestic violence injunction. 
The procedure for getting these in- 
junctions strongly favors the 
petitioner,and they are easy to get. Yet 
the injunction is a sort of quick, par- 
tial divorce available instantly, with 
little cost, because filing fees are 
regularly waived, and without legal 
fees, since attorneys are rarely in- 


volved. The procedure favors appli- 
cants. When there are disputes 
about custody of children, possession 
of the home, division of other prop- 
erty, child support and alimony de- 
cided, the spouse who has obtained 
the injunction almost always wins . 
... This leads to misuse of the do- 
mestic violence procedure—to what 
extent, opinions vary widely.” 

In State v. Wheeler, 745 So. 2d 1094 
(Fla. 4th DCA 1999), Judge Farmer 
writes: “Without concluding that this 
is such a case, it has become all too 
common for us to see claims of domes- 
tic violence in divorce cases, many of 
which appear to be little more than a 
tactical basis for, say, child custody or 
some other advantage in the litigation, 
or just out of ordinary spite [referring 
to the domestic violence injunction]. 
What was certainly a necessary rem- 
edy for real victims of actual violence 
is now sometimes used by otherwise 
good people whose emotions and judg- 
ment are strained by the torment of 
divorce.” 

Judge Farmer’s opinion is supported 
by a comparison of the number of re- 
ports of domestic violence crimes to 
the number of domestic violence in- 
junction petitions that have been filed. 
The Florida Department of Law En- 
forcement reports that the number of 
domestic violence crimes reported to 
law enforcement in 2001 was 13 per- 
cent higher than reported in 1992. 
During the same time, however, the 
statistics of the Office of the State 
Courts Administrator show that the 
number of domestic violence injunc- 
tion petitions that were filed in- 
creased by 52 percent. 

BLAISE TRETTIS 
Cocoa Beach 


Editor's note: The above is reprinted from 
the January Letters column to include 
some editorial omissions from Mr. 
Trettes’ original letter to the editor. 
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“The Lawyer as a Storyteller” 


This program will enhance written and verbal skills when communicating to 
judges, jurors, the media, and the public. As lawyers, there are many ways to tell 
your story and our panel will discuss creative, effective, responsible, ethical, and 

professional ways to captivate your audience. The panel includes: 


Florida Supreme Court Justice Raout G. CanTero III 

Trial Consultant Marni BECKER-AVIN, Esq. 

Mark CurRIDEN, Esq., recipient of the American Bar 
Association Silver Gavel Award and author of the 
nonfiction best-selling book entitled “Contempt 
of Court” 

BarTON S. SACHER, Esq., author of the article “In Practice: The 
Public Company Accounting Reform & Protection Act.” 


Thursday, June 26, 2003 
2:30 - 5:30 p.m. 
Orlando World Center Marriott 


Introduction: Steven B. Lesser, Becker & Poliakoff, P.A., Ft. Lauderdale 


2:45 - 3:15 “Views From the Bench” 
The Honorable Raoul G. Cantero III, The Florida Supreme Court 

3:20 - 3:50 “Captivating the Hearts and Minds of Your Judge and Jury” 
Marni Becker-Avin, Esq., Trial Consultant, Becker & Poliakoff, P.A., 
Ft. Lauderdale 

3:50-4:05 BREAK 

4:10-4:45 “Storytelling Tips For Lawyers— How To Make Your Mundane Facts 
Read Like Fiction” 
Mark Curriden, Esq., Vincent & Elkind, Dallas, Texas 

4:50 - 5:20 “Navigating Through the Minefield of the Sabantes-Oxley Act: 
Knowing What To Do, Say and Why” 
Barton S. Sacher, Esq., Miami, Florida 


5:20 - 5:30 Questions & Answers/Concluding Remarks 
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_ Trial Lawyers Forum 


Strategies for Defeating the Material 
Misrepresentation Defense in Insurance Actions 
A Plaintiff’s Perspective 


he material misrepresen- 

tation defense is a tactic 

that has long been used 

by insurance companies 
to defeat claims. Although carriers 
use the term “material misrepre- 
sentation defense,” lawyers for poli- 
cyholders sometimes refer to it as 
“post-claims underwriting.” This 
defense involves a comprehensive 
attempt by insurance carriers to 
review every square inch of an ap- 
plication for insurance, hoping to 
identify an item in the application 
that was left out or completed in- 
correctly. If the carrier discovers 
even a minor error in the applica- 
tion, it may attempt to void all cov- 
erage based on that “misrepresen- 
tation,” and deny all claims 
submitted. 

A typical factual scenario giving 
rise to a material misrepresenta- 
tion defense might be as follows: 
Prior to the completion of the insur- 
ance application, the insured spe- 
cifically tells her insurance repre- 
sentative that her 15-year-old son 
lives at home, but does not drive her 
car. In fact, the son does not even 
possess a driver’s license. The in- 
surance representative fills out the 
entire application, and presents it 
to the insured, who signs it with- 
out reading it. Unbeknownst to the 
innocent policyholder, the insur- 
ance representative failed to list the 
son on the application under the 
section that stated, “Please list all 
drivers and residents of the house- 
hold over 14 years of age.” When a 
claim is made on the insurance 
policy, the carrier may try to use the 
insured’s alleged misrepresentation 


by Stacey A. Giulianti 


The insured’s 
attorney should 
carefully analyze 
whether the 
application question 
giving rise to 
the alleged 
misrepresentation 
is ambiguous. 


regarding her 15-year-old son as a 
basis to deny coverage. 

In this scenario, plaintiffs have 
several means available to defeat a 
material misrepresentation defense. 
As a threshold matter, the nature of 
the material misrepresentation at 
issue and its causal relationship to 
the loss must be carefully analyzed. 
Not all misrepresentations are suf- 
ficient to support a denial of cover- 
age. Even where a material misrep- 
resentation exists that is causally 
connected to the loss, a plaintiff may 
still be able to defeat a material 
misrepresentation defense in cer- 
tain circumstances. The law of 
agency may dictate that errors or 
omissions in the completion of the 
insurance application are attributed 
to the insurance company, not the 
insured. Likewise, a misrepresen- 


tation defense may not be available 
where the insurance application it- 
self was ambiguous or misleading. 


Nature of Misrepresentation 
and Its Causal Relationship 
to the Loss 

The first issue that a plaintiff 
must address when confronting a 
material misrepresentation defense 
is the nature of the insured’s alleged 
misrepresentation. F.S. §627.409(1) 
provides as follows: 
A misrepresentation, omission, conceal- 
ment of fact, or incorrect statement may 
prevent recovery under the contract or 
policy only if any of the following apply: 

(a) The misrepresentation, omission, 
concealment, or statement is fraudulent 
or is material either to the acceptance 
of the risk or to the hazard assumed by 
the insurer. 

(b) If the true facts had been known 
to the insurer pursuant to a policy re- 
quirement or other requirement, the 
insurer in good faith would not have is- 
sued the policy or contract, would not 
have issued it at the same premium 
rate, would not have issued a policy or 
contract in as large an amount, or would 
not have provided coverage with respect 
to the hazard resulting in the loss. 


Thus, it is important to note that 
not all varieties of misrepresenta- 
tions are necessarily sufficient to 
vitiate coverage. 

The second issue a plaintiff must 
address when confronting a mate- 
rial misrepresentation defense is 
the causal relationship between the 
alleged misrepresentation and the 
particular loss at issue. Claims un- 
related to the alleged material mis- 
representation do not vitiate cover- 
age. For example, in a claim where 
the denial of coverage is based on 
the insured’s failure to list an ad- 
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ditional household resident or 
driver, the case law holds that the 
insured’s omission in that regard 
does not vitiate the policy from its 
inception for claims unrelated to 
the additional household resident 
or driver. In such a situation, the 
omission only precludes coverage 
for claims arising out of the un- 
listed person’s use of the insured 
vehicle.! Using the example noted 
in the introductory section of this 
article, unless the claim arose out 
of the unlisted son’s use of the sub- 
ject vehicle, the fact that the named 
policyholder failed to list the son 
as a resident of the household 
should not preclude coverage for an 
injury or loss to the actual in- 
sured—or to any other party, for 
that matter. 


Agency as a Strategy 

Assuming that a material mis- 
representation exists that is caus- 
ally connected to the loss, a plain- 
tiff may still defeat a material 
misrepresentation defense if the al- 
leged misrepresentation was due to 
an error made by the insurance rep- 
resentative, not the insured. In the 
vast majority of cases the insurance 
application is completed by the in- 
surance representative, not the in- 
sured. The primary issue here is 
whether the insurance representa- 
tive was, in fact, acting as an agent 
of the insurance company when he 
or she completed the application for 
insurance for the insured. If the in- 
surance representative was acting 
as an agent of the underwriter, the 
insurance company is estopped 
from relying on the insured’s al- 
leged misrepresentation in support 
of a material misrepresentation 
defense. 

An insurer may be held account- 
able for the actions of those whom 
it cloaks with either actual author- 
ity or apparent authority.” In gen- 
eral, Florida case law holds that an 
insurance broker is an agent of the 
insured, but may also act in the dual 
capacity of broker for the insured 
and agent for the insurance com- 
pany.® Thus, to defeat a material 
misrepresentation defense it is nec- 
essary for the insured’s counsel to 


Florida case law holds 
that an insurance 
broker is an agent of 
the insured, but may 
also act in the dual 
capacity of broker 
for the insured 
and agent for the 
insurance company. 


show that the insurance represen- 
tative was acting as the insurance 
company’s agent. 

In the insurance context, evi- 
dence or indicia of agency may be 
demonstrated if the insurer fur- 
nishes an insurance representa- 
tive or agency with “any blank 
forms, applications, stationery, or 
other supplies to be used in solic- 
iting, negotiating, or effecting con- 
tracts of insurance.”* Accordingly, 
§626.342(2) states: 

Any insurer, general agent, or agent who 
furnishes any of the supplies specified 
in subsection (1) [any blank forms, ap- 
plications, stationery, or other supplies 
to be used in soliciting, negotiating, or 
effecting contracts of insurance on its 
behalf] to any agent or prospective agent 
not appointed to represent the insurer 
and who accepts from or writes any in- 
surance business for such agent or 
agency shall be subject to civil liability 
to any insured of such insurer to the 
same extent and in the same manner as 
if such agent or prospective agent had 
been appointed or authorized by the in- 
surer or such agent to act in its or his or 


her behalf. 


(Emphasis added.) 

Thus, once the statutory require- 
ments are met, F.'S. §626.342 pro- 
vides that the insurance carrier shall 
be subjected to civil liability to any 
insured to the same extent, and in 
the same manner, as if such agent 
or prospective agent had been ap- 
pointed or authorized by the insurer 
or such agent to act on its behalf. 

FS. §626.342(2) was interpreted 
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in Straw v. Associated Doctors 
Health & Life, 728 So. 2d 354 (Fla. 
5th DCA 1999). There, the court held 
that the insurance company’s fur- 
nishing of materials to an individual 
insurance representative, and the 
subsequent acceptance of business 
from that representative, estab- 
lished civil liability by an insurer to 
an insured in the same manner as 
if the insurer had specifically des- 
ignated the broker as its agent. Id. 
at 357. Furthermore, Straw held 
that an insurer will be bound by the 
insurance representative’s actions 
unless the insured knew or was put 
on notice of inquiry as to limitations 
on the representative’s actual au- 
thority. Id. 

The factual basis for the agency 
determination normally can be ob- 
tained through requests to produce 
from the carrier as well as a deposi- 
tion of the insurance representative. 
In discovery it is helpful to establish 
that the insurance applications were 
provided by the carrier; that the ap- 
plications contain the carrier’s name 
and address; and that the carrier 
provides the insurance representa- 
tive with manuals or other guide- 
lines specifying the methods for fill- 
ing out the applications, necessary 
information, and binding procedures. 
Additionally, it is important to show 
that the insurance representative 
obtains commissions from the sale 
of such policies, and that they are 
authorized to sell that company’s 
policies and insure the policyholder 
prior to the insured’s leaving the 
representative's office. 

In Florida, it is well established 
that where the applicant fully states 
the facts to the agent at the time of 
the application but the agent writes 
the answers incorrectly or contrary 
to the facts stated by the applicant, 
the insurance company is estopped 
from making a defense in an action 
on the policy by reason of the incor- 
rect application.® Likewise, it is also 
settled law that an insured is not 
responsible for false or incomplete 
answers inserted by the insurer’s 
agent in an application for insur- 
ance even if the insured signs an 
application filled out by the agent 
without reading it or correcting the 


answers.® 

In the example discussed in the 
introductory section of this article, 
once the plaintiff is able to prove 
that the insurance representative is 
the agent of the carrier, and that the 
completion of the insurance appli- 
cation was within the scope of the 
agent’s authority, those acts of the 
insurance agent will be found to be 
binding upon the principal, the in- 
surance company. Furthermore, as 
the court explained in Stix v. Conti- 
nental Assur. Co., 3 So. 2d 703, 707 
(Fla. 1941), when the agent of an 
insurance company fills in an appli- 
cation for insurance, his act in do- 
ing so is the act of the company. If 
the applicant fully states the facts 
to the agent and the agent writes 
the answers incorrectly or contrary 
to the facts stated by the applicant, 
the company is estopped from deny- 
ing the claim based on the false an- 
swer.’ 


Ambiguity of the Insurance 
Application as a Strategy 


An insured is not subject to a 


material misrepresentation defense 
if the application giving rise to the 
alleged misrepresentation was am- 
biguous. The law is clear in Florida 
that an insurance company may not 
rely upon an alleged material mis- 
representation when the language 
in its own application created an 
ambiguity in the information 
sought.*® 

Thus, in trying to defeat a mate- 
rial misrepresentation defense, the 
insured’s attorney should carefully 
analyze whether the application 
question giving rise to the alleged 
misrepresentation is ambiguous in 


Stacey A. Giulianti graduated 
from the University of Miami School of 
Law, cum laude, in 1993. He currently 
practices in the area of insurance law 
with Wasserstrom Giulianti, P.A., Hol- 
lywood. The author thanks Gary D. Gelch 
for his assistance in writing this article. 

This column is submitted on behalf 
of the Trial Lawyers Section, Dominic 
M. Caparello, chair, and Thomas P. Bar- 
ber, editor. 


any way. For instance, in the ex- 
ample used previously, does the ap- 
plication seeking “residents and 
drivers,” mean persons that are 
both residents and also drive the in- 
sured vehicle, or does the question 
seek to know the complete listing 
of all residents in the house? Any 
ambiguity in the application must 
be construed against the insurance 
company.’ 

In Great Oaks Casualty Insurance 
Company v. State Farm Mutual, 530 
So. 2d 1053 (Fla. 4th DCA 1988), the 
Fourth District Court of Appeal was 
presented with a case in which the 
application used the term “drivers,” 
and the policyholders failed to list 
the son as a resident and permis- 
sive driver. The court found, with- 
out hesitation, that the application 
question asking for “drivers” was 
ambiguous, in that “it allowed for a 
number of different interpretations 
and thus (the insured’s) failure to 
name (the son) as a driver was not 
a misrepresentation and the policy 
must be construed against the in- 
surer.”’° The Fourth District held 
that this was an issue of interpre- 
tation for the court to make, and 
added, “Because any ambiguity in 
the insurance application must be 
resolved against the insurer,” the 
trial court’s ruling finding coverage 
was without error." 

In sum, when confronted with a 
material misrepresentation defense, 
the attorney for the policyholder 
should begin by evaluating the na- 
ture of the alleged misrepresenta- 
tion in terms of the factors set out 
in FS. §627.409(1) as well as the 
causal relationship between the al- 
leged misrepresentation and the 
loss. If a material misrepresentation 
exists that is causally connected to 
the loss, a plaintiff may still defeat 
a material misrepresentation de- 
fense if the alleged misrepresenta- 
tion was due to an error made by 
the insurance company’s agent or 
the insurance application was am- 
biguous. O 


! Martinez v. General Insurance Co., 
483 So. 2d 892 (Fla. 3d D.C.A. 1986). 

2 Almerico v. RLI Insurance Co., 716 
So. 2d 774, 777 (Fla. 1998). 


* 776. 

5 Stix v. Continental Assur. Co., 3 So. 
2d 703, 707 (Fla. 1941). 

® Columbian Nat. Life Ins. Co. v. 
Lanigan, 19 So. 2d 67, 70 (Fla. 1944). 
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n the summer of 2001, a Texas 
jury awarded Melinda Ballard 
in excess of $32,000,000 aris- 
ing out of a mold-related prop- 

erty damage claim.' Another Texas 

case involving mold contamination 
claims settled for $1.5 million af- 
ter two weeks of trial.? While Texas 
juries have never been known to be 
shy about large plaintiff's awards, 
one can scan recent mold litigation 
reporters and find other multimil- 
lion-dollar awards related to mold 
claims.* For example, in California, 

a jury awarded Thomas Anderson 

$18.5 million in a coverage dispute 

over residential mold contamina- 
tion.* 

Many of these cases have strik- 
ing similarities that help explain 
why a ubiquitous substance such as 
mold could be the source of multi- 
million-dollar damage awards. Ina 
nutshell, three areas should be ex- 
amined to understand the prolifera- 
tion of mold litigation: 1) science’s 
current understanding of mold and 
its effect on human health, includ- 
ing the lack of exposure and inves- 
tigative standards; 2) mass media 
coverage of “mold contamination;” 
and 3) insurer “bad faith.” 

As is more fully set forth below, 
the discussion surrounding these 
three issues leads to the question 
of whether mold litigation is the 
next “asbestos litigation,” or “lead 
litigation.” This question has been 
addressed in the mold litigation lit- 
erature and, if nothing else, has fo- 
cused attention on the potential 
growth of mold-related claims. For 
reasons that will be explained, our 
answer to this question is no. As- 
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Proliferating Mold Litigation: 
Why Mold Is Not the Next “Asbestos” 


by Dominick J. Graziano and Martha M. Collins 


Some of the biggest 
battles in this arena 
involve whether the 
pollution exclusion 
clause covers mold 
contamination, as 
well as insurance 
companies’ inclusion 
of mold and fungi 
exclusions in 
new policies. 


bestos and lead litigation pro- 
gressed in the direction they did for 
fundamental reasons which are not 
present with regard to mold-based 
claims. We do posit an alternative 
to the “asbestos” analogy, which 
might shed light on mold litigations 
future. 


What We Know About 
Effects on Human Health 
The rise of mold litigation has 
brought with it the attendant pro- 
liferation of mold experts pontifi- 
cating on what, if any, health effects 
or disease are caused by mold ex- 
posure. Not unexpectedly, the an- 
swer varies with the Web site vis- 
ited, the health literature reviewed, 


or the manner in which the ques- 
tion is asked. While it is fair to say 
that based on current research a 
general consensus among “experts” 
on mold and its possible human 
health affects has perhaps been 
reached, there are detractors. 

The Centers for Disease Control 
in recent congressional testimony 
has attempted to set forth some ba- 
sic general findings upon which it 
contends there is general agree- 
ment.° Science has estimated that 
there are between 50,000 and 
250,000 species of fungi,® while 
fewer than 200 of these have been 
described as possible causes of hu- 
man infection. There are more than 
1,000 types of indoor molds that 
have been identified in homes 
throughout the U.S. Molds repro- 
duce by making spores,’ which be- 
cause of their size and light weight 
are easily spread throughout the 
indoor and outdoor air. Further, 
mold spores have been found to re- 
sist dry adverse environmental con- 
ditions. Mold spores found in an- 
cient tombs and temples thousands 
of years old have still been found to 
be viable.’ The most significant 
causative agent for molds prolifera- 
tion is the presence of moisture, 
warmth, and a food source. These 
causative factors help to explain, at 
least in part, why the relatively 
large portion of mold-related prop- 
erty damage claims occur in Texas, 
Florida, and California. 

The CDC has documented mold 
infections in immunosuppressed 
individuals in hospital settings, 
where some nine percent of hospi- 
tal-acquired infections are caused 
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by fungi.? The predominant source 
of these infections is from inhala- 
tion of the fungus aspergillus by 
immunocompromised individuals. 
The mold-produced aflatoxins and 
ochratoxins have been classified by 
the National Toxicology Program as 
human carcinogens when in- 
gested.'° According to the CDC, 
there is also a good deal of scientific 
information validating respiratory 
illnesses among workers in indus- 
trial and agricultural settings com- 
monly known as Farmer’s Lung, 
Woodworker’s Lung, and 
Maltworker’s Lung, among others." 

According to a 1993 report titled 
“Indoor Allergies,” published by the 
Institute of Medicine (IOM), air- 
borne fungal allergens were most 
often associated with allergic dis- 
eases, such as allergic rhinitis/con- 
junctivitis, allergic asthma, and hy- 
persensitivity pneumonitis. In its 
2000 report, the IOM concluded that 
there is also sufficient evidence as- 
sociating mold exposure with 
asthma outbreaks." In contrast, the 
IOM found there is insufficient evi- 
dence showing a causal connection 
between mold exposure and the on- 
set of asthma. 

Many of the reports of mold-re- 
lated illness occur in the workplace. 
According to the latest CDC re- 
search, there appears to be suffi- 
cient evidence to show: 1) a “signifi- 
cant relationship between reports of 
work related respiratory disease 
and visual assessment of water and 
mold damage in at least two stud- 
ies; 2) significant relationships be- 
tween endotoxin and ultra fine par- 
ticles in the air and work related 
respiratory symptoms; and 3) sig- 
nificant relationships between indi- 
cators of mold in chair and floor dust 
and work related respiratory symp- 
toms.”'* It is important to note, how- 
ever, that the CDC research in these 
areas is ongoing. 


Standardless Investigations 

Due in large part to the paucity 
of available scientific evidence to 
establish a link between personal 
injury and mold exposure, there is 
a complete lack of government-im- 
posed standards for determining 


what constitutes unacceptable lev- 
els of mold exposure. Simply put, 
there are no federal standards, nor 
any state standards, for determin- 
ing acceptable levels of mold in the 
indoor air environment. This is 
about to change, however. In 2001, 
California passed the Toxic Mold 
Protection Act requiring the Califor- 
nia Department of Health Services 
to convene a task force to advise the 
department on the development of 
permissible exposure limits to mold 
and standards for assessment of 
molds in indoor environments, as 
well as standards for identification 
and remediation of mold.‘ To date, 
none of these standards have been 
established and in the most recent 
examination of California’s budget, 
no money has been allocated to es- 
tablish the task force, despite over 
100 individuals volunteering to be 
on the task force.'° Many experts are 
highly skeptical of any standards 
being able to be set due to the in- 
herent complexities of the issue. 

Mold occurs naturally in the out- 
door environment. At any given time 
of year, the concentration of mold 
spores varies in any given area. 
Moreover, given the hundreds of dif- 
ferent types of molds, and their 
varying degrees of toxicity, how can 
multiple or individual standards be 
set? Couple this with the fact that 
mold concentrations may vary in 
significant amounts even from one 
area of a room to another,'® and the 
difficulties with setting exposure 
standards becomes obvious. 

Thus, unlike other areas of envi- 
ronmental investigation where 
there are very specific standards set 
for the sampling techniques and 
exposure limits, as well as quality 
control and quality assurance sam- 
pling criteria, the area of mold in- 
vestigation is left to the discretion 
of the individual investigator. None- 
theless, there are certain acceptable 
ways in which to conduct sampling, 
even though no established regula- 
tory standards have yet been set. At 
the present time, it is safe to say 
that any measure of whether a mold 
investigation has been “appropri- 
ate” will need to be based on a “rea- 
sonableness” standard. 


What We Do Not Know 
About the Effects 

Many of the complaints brought 
in mold cases include allegations of 
memory loss, lethargy, hemorrhag- 
ing, and even the development of 
cancer. It is probably fair to say, and 
the CDC confirms, that the scientific 
community does not have sufficient 
evidence to show that mold causes 
adverse health effects such as pul- 
monary hemorrhage, memory loss, 
lethargy, or cancer when exposure 
occurs through inhalation. Further, 
despite the rapid increase in mold- 
related personal injury claims, the 
CDC has concluded that it does not 
“know if the occurrence of mold-re- 
lated illness is increasing.”" 

There is, of course, much research 
left to be done on the connection 
between mold exposure and human 
illness. It is safe to say that our 
modern society spends much time 
in hermetically sealed homes and 
buildings that can allow for the pro- 
liferation and spread of indoor air 
contaminants, if any are present 
within the structure or its HVAC 
system. Some scientists have even 
speculated that the increase in 
claimed illness associated with mold 
exposure is caused by a general de- 
cline in health of the human species, 
as well as the phenomenon of glo- 
bal warming. Indeed, there is some 
evidence to indicate that the over- 
all increase of the world’s ambient 
air temperature has increased the 
level of mold and pollen.'* There is 
a more obvious culprit responsible 
for the increased claims of illness 
associated with mold exposure: our 
ever-present mass media. 


Sensitizing the Public— 
Spreading the Word on Mold 
Surveying major news publica- 
tions over the last two years uncov- 
ers numerous prominent articles 
covering large jury awards related 
to mold contamination and related 
illness. As is typical with the news 
media, its accuracy when covering 
legal matters leaves much to be de- 
sired, and mold cases are no differ- 
ent. When reviewing many of the 
articles that have appeared concern- 
ing large judgments in mold cases, 
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the focus is on the size of the award, 
the fact that it involved mold con- 
tamination, and the accompanying 
health-related problems. Of course, 
the articles typically gloss over or 
omit the legal niceties of whether 
the award was for property damage, 
personal injury, or punitive dam- 
ages. The message the public hears 
is “exposure to mold can affect my 
health.” 

For example, the New York Times 
ran a 7500-word article in the Au- 
gust 12, 2001 New York Times Sun- 
day Magazine titled “Haunted by 
Mold,” focusing on Melinda 
Ballard’s case. Perhaps not unwit- 
tingly, the article warns readers that 
the mere reading of this story 
“might make you sick.” Indeed, the 
mere awareness that mold can 
make you sneeze, itch, or come down 
with sinusitis may in and of itself 
be a causal factor in the increasing 
number of mold-related injury 
claims. The article states that many 
health-related symptoms caused 
from mold exposure are documented 
in the scientific literature, “but 
[they] can also be spread by sugges- 
tion and word of mouth.” After read- 
ing this article, it is not difficult to 
imagine many individuals looking 
around their home for signs of mold 
and wondering whether their latest 
bout of itching, rashes, or cold symp- 
toms is not the result of exposure to 
mold. 

The New York Times is not alone 
in highlighting Ms. Ballard’s plight. 
In September 2000, the CBS news 
program 48 Hours Investigates ran 
a show covering Ms. Ballard, as well 
as other claimed victims of mold 
contamination titled “An Insidious 
Mold.” The CBS news investigative 
report stated, “[E]xperts say the 
[Ballard] family was being poisoned 
by a black toxic mold called 
Stachybotrys .... Some strains of 
Stachybotrys cause allergies, 
asthma and skin rashes. Others pro- 
duce mycotoxins, released into the 
air. These toxins can seriously dam- 
age the lungs and central nervous 
system.””’ A similar story was run 
on the ABC News program 20/20, 
titled “Toxic Intruder — Black Mold 
Panic has Families Fleeing Their 


Generally, subject to 
policy terms and 
conditions, insurers 
are contractually 
bound to defend and 
indemnify their 
insurers, as well as 
owe them a duty 
of good faith. 


Homes.””° 

So now that we have a highly sen- 
sitized public with regard to mold 
exposure and liability claims, 
coupled with a lack of scientific evi- 
dence to support any significant per- 
sonal injury resulting from mold 
exposure, we need only one more 
ingredient to arrive at multimillion- 
dollar jury awards — “bad faith” on 
the part of insurance carriers. 


The Catalyst for Large 
Awards — “Bad Faith” 
Generally speaking, subject to 
policy terms and conditions, insur- 
ers are contractually bound to de- 
fend and indemnify their insurers, 
as well as owing them a duty of good 
faith and fair dealing.”' Failure to 
abide by these “duties” can result in 
a bad faith claim against the insurer. 
Now that the mass media has sen- 
sitized individuals to possible 
claims for mold exposure, the thou- 
sands of individuals that are seek- 
ing legal counsel has resulted in 
more and more mold-exposure-re- 
lated cases being converted into bad 
faith claims to overcome the lack of 
scientific evidence. Ballard is prob- 
ably still the best example of how a 
bad faith claim can arise in a mold 
exposure setting. Ballard involved 
a claim against the Fire Insurance 
Exchange for damages allegedly 
caused by mold produced by a leak 
in the downstairs bathroom in the 
Ballards’ 22-room mansion. The 
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Ballards contacted Fire Insurance 
to replace a subfloor in their house 
after it became damaged from a 
plumbing leak. The Ballards’ con- 
tractor recommended that the floor 
be replaced due to the possibility for 
mold contamination. Fire Insurance 
refused to replace the floor. 

Damage from the leak caused all 
of the downstairs hardwood floors 
to buckle and eventually caused 
damage to the walls, doors, and win- 
dows throughout the first floor. The 
couple and their then two-year-old 
son also claimed to have suffered 
from serious health ailments such 
as bleeding lungs, neurological prob- 
lems, asthma, and fatigue, all as a 
result of being exposed to the mold. 
Fire Insurance offered $127,950 to 
settle the claim, which the Ballards 
rejected. 

The Ballards then hired an air 
quality company that found severe 
mold contamination. The Ballards 
left their home immediately to al- 
low for decontamination and 
remediation. The house eventually 
had to be razed, according to the 
Ballards, because remediation had 
become infeasible due to the level 
of mold contamination. The Ballards 
filed suit for negligence, breach of 
contract, deceptive trade practices, 
and the bad faith claim involving 
insurance code violations. 

The trial judge refused to allow 
the plaintiff’s medical expert’s tes- 
timony on the basis that there was 
insufficient evidence linking the al- 
leged health problems to the mold 
exposure. Nonetheless, the jury 
found that Fire Insurance failed to 
perform a complete, thorough, or 
timely investigation of the house, 
allowing the mold to proliferate and 
contaminate the house. The jury 
awarded the Ballards $2,547,000 to 
replace the home, $1,154,000 to 
remediate the home, $2,000,000 to 
replace the contents of the home, 
$350,000 for past and future addi- 
tional living expenses, $176,000 for 
homeowners’ cost of appraisal pro- 
cess, $5,000,000 for homeowners’ 
mental anguish, $12 million in pu- 
nitive damages, and $8,900,000 in 
attorneys’ fees, for a total of $32 
million. It is important to note, how- 
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ever, that the jury did not award a 
single dollar for any personal injury 
resulting from the mold exposure. 

While the Ballards’ award was 
reduced to $4 million on appeal,” 
the case nonetheless demonstrates 
that a jury will be sympathetic to a 
family’s trials and tribulations when 
trying to investigate and remediate 
mold contamination. In many in- 
stances, families will have moved 
out of their homes because of con- 
cerns over mold exposure. The lack 
of exposure and investigative stan- 
dards encourages people to leave 
their homes and complicates the 
investigation process. Further, 
remediation techniques have not 
been standardized, and therefore, 
the determination of “how clean is 
clean” that should trigger the move 
back home is impossible to answer 
with confidence. All of these factors 
contribute to the potential for “bad 
faith” claims in mold exposure cases. 

Another aspect of mold cases that 
will encourage plaintiffs’ lawyers to 
attempt a recovery based on “bad 
faith” is the potential cost of trying 
to prove health impacts from mold 
exposure. Arguably, at least four 
experts will be needed for many 
such cases: a physician, to address 
the health issues including a diag- 
nosis and prognosis; a toxicologist, 
to address the epidemiological con- 
nection between the mold exposure 
and bodily impact; a certified indus- 
trial hygienist, to develop testing 
and cleanup protocols; and perhaps 
a forensic engineer, to establish the 
exposure pathways. Given the pau- 
city of supporting scientific studies, 
retaining this stable of experts could 
be a risky and expensive gamble. A 
properly developed “bad faith” claim 
allows an end run around the ex- 
pense of these experts. 

On the other hand, insurance car- 
riers have to confront all these chal- 
lenges: the mold-sensitized insured, 
no government-imposed investiga- 
tive or cleanup standards, a lack of 
science to demonstrate any risks of 
significant health impacts, and an 
aggressive plaintiffs’ bar. If all the 
insured’s concerns are not addressed 
thoroughly and documented, a “bad 
faith” claim could result. 


An aspect that will 
encourage plaintiffs’ 
lawyers to attempt a 

recovery based on 

“bad faith” is the 

potential cost of 
proving health 
impacts from 

mold exposure. 


Why Mold is Not the Next 
Asbestos or Lead Litigation 
There are at least three reasons 
why mold litigation should not be 
considered the next asbestos or lead 
litigation. Asbestos and lead litiga- 
tion were both supported by a rela- 
tively well-developed body of scien- 
tific knowledge regarding the 
toxicological effects these sub- 
stances had on the human body. Ac- 
cordingly, while exposure standards 
may not have initially been set at 
the time those who ultimately re- 
covered from asbestos and lead suf- 
fered exposure, there was never any 
real doubt that standards could ul- 
timately be set because of the avail- 
ability of epidemiological data. 
Second, both asbestos- and lead- 
related litigation had corporate or 
industrial targets. We have all heard 
the stories of asbestos claims bank- 
rupting certain companies. There is 
no single corporate or industrial 
culprit when it comes to mold con- 
tamination. Mold is naturally 
occuring, and no corporation or in- 
dustry is going to be held respon- 
sible for releasing mold into the en- 
vironment, or exposing workers to 
it, in the manner that corporate lead 
and asbestos defendants have been. 
Third, as this article started out 
noting, mold is ubiquitous. With the 
proper ingredients, water, warmth, 
and a little bit of food, mold will pro- 
liferate in virtually any building or 
housing structure. This is not true 


with regard to asbestos or lead. Fur- 
ther, the public having been sensi- 
tized to mold’s ubiquitous nature, 
can readily blame common symp- 
toms of itching, rashes, and cold 
symptoms on exposure to mold and 
the indoor environment. 

Mold litigation does share a com- 
mon element with another area that 
has been a hot bed of litigation, and 
that is breast implant litigation. 
They both share in common a criti- 
cal element in the way the cases 
have evolved, and that is the law has 
led the science. 

In early 1992, when Stanley 
Chesney, a Cincinnati lawyer, at- 
tempted to have breast implant 
cases treated as a class, there was 
no generally accepted scientific 
study connecting breast implants 
with connective tissue disease.”* 
Nonetheless, in 1994, after the ap- 
pointment of a 17-member steering 
committee that negotiated the 
settlement, $4.25 billion was set 
aside for all women who had re- 
ceived breast implants of any type 
before June 1, 1993. At the time, it 
was not lost on the scientific com- 
munity, and the responsible corpo- 
rate defendants, that there were 
still no scientifically accepted epi- 
demiological studies to demonstrate 
an association between breast im- 
plants and connective tissue dis- 
ease. The first such study was not 
published until June 16, 1994.”° The 
1994 study did not show a statisti- 
cally significant connection between 
breast implants and connective tis- 
sue disease.” It will also be remem- 
bered that a great deal of mass me- 
dia coverage presaged the tens of 
thousands of breast implant claims 
that were brought in the 1980s and 
early 1990s. Again, like the current 
wave of mold claims, the media had 
sensitized the public to many pos- 
sible widespread symptoms that 
could be caused from breast im- 
plants. 

The breast implant litigation 
plaintiffs’ bar had to overcome the 
lack of widely accepted scientific 
evidence to support the claims. This 
was accomplished in a variety of 
ways, including through the use of 
expert testimony. Plaintiff’s lawyers 
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also used the perceived “fear” of be- 
coming ill as a tool in overcoming 
hard scientific proof.”’ This tactic 
proved effective because the public 
had been sensitized by the mass 
media to possible health threats 
from breast implants. 


Conclusion 

As public awareness continues to 
grow, and the construction boom 
continues, so will the number and 
type of mold claims. Currently, 
courts are experiencing an increase 
in employee actions, construction 
industry defendants, and architec- 
tural defendants, and due to the 
apparent susceptibility of children 
to irritation from mold exposure, 
school districts are increasingly be- 
coming targets of mold litigation. 
The future of mold litigation is go- 
ing to be contingent, in large part, 
upon how the insurance industry 
handles claims, how governments 
ultimately regulate mold exposure 
and contamination, and, most im- 
portantly perhaps, how lawyers 
handle the scientific issues associ- 
ated with mold exposure claims. 

Currently, some of the biggest 
battles in the mold litigation arena 
involve issues such as whether the 
pollution exclusion clause covers 
mold contamination, as well as in- 
surance companies’ inclusion of 
mold and fungi exclusions in new 
policies.** It is probably safe to say 
that as the insurance industry races 
to change its exclusions, and govern- 
ments race to establish regulatory 
criteria, that the focus and direction 
of mold litigation will change, but 
continue to proliferate. There is even 
the possibility, albeit slim, that with 
the advent of government regula- 
tion, and progressive research con- 
ducted regarding mold-related ill- 
nesses, that public hysteria will 
decrease along with a commensu- 
rate reduction in the size of jury 
verdict awards. It is possible, but 
don’t hold your breath. U 
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admitted to practice in Florida, Ohio, 
and Texas. 

Martha M. Collins is an associ- 
ate with the firm of Bavol, Bush, 
Graziano and Rice, P.A. Ms. Collins 
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Real Property, Probate and Trust Law 


Post-death Confidentiality of Estate Planning 
Communications Between Attorney and Client 


his article considers the 

ethical rule of confidenti- 

ality of client communi- 

cations and, to a limited 
extent, the evidentiary attorney-cli- 
ent privilege in situations arising 
after the client is deceased. These 
situations frequently involve confi- 
dential communications between 
the deceased client and the client’s 
estate planning lawyer with respect 
to drafting of a will or trust that is, 
or may be, challenged by persons 
having standing following the 
decedent’s death. The article grew 
out of a project of the Probate and 
Trust Litigation Committee of the 
Real Property, Probate and Trust 
Law Section to examine and orga- 
nize the applicable ethical and evi- 
dentiary rules. For both estate plan- 
ning and trial lawyers, this article 
attempts to answer the question: 
What does the estate planning law- 
yer do when the phone rings and 
on the line is a lawyer for jilted 
heirs wanting to discuss a deceased 
client’s estate planning conversa- 
tions or to obtain copies of the de- 
ceased client’s prior wills or other 
documents? 


Distinguishing Ethical 
Duty of Confidentiality 
from Evidentiary Privilege 
There is a definite distinction 
between the ethical duty to keep 
client information confidential and 
the rule of evidence making confi- 
dential lawyer-client communica- 
tions privileged and therefore not 
subject to disclosure. The Comment 
to Rule 4-1.6 (Confidentiality of 
Information) of the Florida Rules of 


by Barry F. Spivey 


For purposes of the 
evidentiary privilege, 
a communication 
must have been 
made during the 
actual rendition of 
legal services to the 
client and must be 
confidential. 


Professional Conduct states: “The 
principle of confidentiality is given 
effect in two related bodies of law, 
the attorney-client privilege (which 
includes the work product doctrine) 
in the law of evidence and the rule 
of confidentiality established in 
professional ethics.” 


Confidentiality of 
Client “Information” 

The ethical rule of lawyer-client 
confidentiality in Rule 4-1.6(a) of 
the Florida Rules of Professional 
Conduct prohibits voluntary disclo- 
sure of “information” relating to 
representation of a client without 
the client’s consent. Note that the 
ethical duty of confidentiality ap- 
plies without any necessity for a de- 
termination that the client in- 
tended for the information to be 


confidential, as is necessary in the 
case of the evidentiary privilege.' 
The ethical duty is inherent in the 
attorney-client relationship, and 
information relating to the repre- 
sentation is always confidential. 

It follows that voluntary disclo- 
sure of communications, docu- 
ments, or other information, what- 
ever its source, is forbidden, even if 
the client has had the lawyer fur- 
nish copies to devisees or others, 
unless an exception to the rule ap- 
plies. 


Evidentiary Privilege 
Against Compelled 
Disclosure 

The evidentiary privilege in 
§90.502 of the Florida Evidence 
Code, §§90.101-90.958, protects 
against compelled disclosure of a 
confidential client “communication” 
(i.e., via subpoena), and therefore 
applies only after litigation has be- 
gun (except in the case of a deposi- 
tion to perpetuate testimony under 
Fla. R. Civ. P. 1.290, or in discovery 
proceedings pursuant to Fla. Prob. 
R. 5.080, before an adversary pro- 
ceeding has begun). A “communica- 
tion” includes not only written and 
oral communication between law- 
yer and client concerning the prepa- 
ration and drafting of a will or trust, 
but also the will or trust itself.” 

For purposes of the evidentiary 
privilege, a communication must 
have been made during the actual 
rendition of legal services to the cli- 
ent and must be confidential, i.e., 
not intended to be disclosed to third 
persons except as provided in 
§90.502(1)(c) of the Evidence Code. 
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Official Distinction 
Between the Two Rules 

On the subject of the basic distinc- 
tion between the evidentiary and 
ethical rules, the Preamble to the 
Florida Rules of Professional Con- 
duct states: 
Moreover, these rules are not intended 
to govern or affect judicial application 
of either the attorney-client or work 
product privilege. Those privileges were 
developed to promote compliance with 
law and fairness in litigation. In reliance 
on the attorney-client privilege, clients 
are ordinarily entitled to expect that 
communications within the scope of the 
privilege will be protected against com- 
pelled disclosure. 


As a general matter, the client has a 
reasonable expectation that information 
relating to the client will not be volun- 
tarily disclosed and that disclosure of 
such information may be compelled only 
in accordance with recognized exceptions 
to the attorney-client and work product 
privileges. 

The comment to Rule 4-1.6 states 
the distinction simply: 
The attorney-client privilege applies in 
judicial and other proceedings in which 
a lawyer may be called as a witness or 
otherwise required to produce evidence 
concerning a client. The rule of client- 
lawyer confidentiality applies in situa- 
tions other than those where evidence 
is sought from the lawyer through com- 
pulsion of law. 


Thus, it is clear that the ethical 
duty not to disclose client confi- 
dences (i.e., any “information relat- 
ing to representation of the client”) 
is much broader than the eviden- 
tiary privilege against disclosure of 
“communications” intended to be 
confidential in connection with ren- 
dition of legal services. The ethical 
duty applies whether or not litiga- 
tion has been instituted, subject 
only to the exceptions stated in sub- 
paragraphs (b) and (c) of Rule 4-1.6 
and to the order of a court having 
jurisdiction. 


Does the Lawyer’s Ethical 
Duty of Confidentiality 
Survive the Client’s Death? 
The answer appears to be, uni- 
formly, yes. The Commentary on 
Model Rule of Professional Conduct 
1.6 by the American College of Trust 
and Estate Counsel (ACTEC) states: 
“Obligation After Death of Client. In 


general, the lawyer’s duty of confi- 
dentiality continues after the death 
of a client. Accordingly, a lawyer or- 
dinarily should not disclose confiden- 
tial information [i.e., any information 
relating to the representation] fol- 
lowing a client’s death.”* 

The following passage from an 
article in the Georgetown Journal of 
Legal Ethics states the general rule 
and shows, in its citations, how 
widely accepted the proposition is: 


This article is concerned with the attor- 
ney-client privilege; whether a lawyer 
can be compelled to reveal in testimo- 
nial proceedings information protected 
by the privilege. The privilege is a rule 
of evidence, not a code of conduct. The 
distinct (but closely analogous) duty of 
confidentiality of the lawyer, however, is 
consistently recognized as continuing 
after the termination of the attorney-cli- 
ent relationship, including after the 
client’s death, and so precludes the at- 
torney from revealing, outside the con- 
text of testimonial proceedings, confiden- 
tial information concerning a deceased 
client. See Model Rules of Professional 
Conduct Rule 1.6 (1983); id. cmt. 21 
(“The duty of confidentiality continues 
after the client-lawyer relationship has 
terminated.”) Model Code of Profes- 
sional Responsibility Canon 4, DR 4-101 
(1969); Restatement (Third) of the Law 
Governing Lawyers, §111 cmt. c, at 8 
(“The duty lof confidentiality] extends 
beyond the end of the representation 
and beyond the death of the client.”); see 
also Bonnie Hobbs, Note, Lawyers’ Pa- 
pers; Confidentiality Versus the Claims 
of History, 49 Wash. & Lee L. Rev. 179, 
187 & n.42 (citing ethics committees’ 
opinions holding that the death of a cli- 
ent does not terminate duty of confiden- 
tiality). The duty of confidentiality yields 
if the attorney is ordered by a tribunal 
to disclose information, but the [eviden- 
tiary] privilege may still bar disclosure 
to the tribunal. See Restatement, supra 
note 7, §115; cf infra, note 151.4 


Exceptions to Ethical Duty 
There are a couple of exceptions 
to the lawyer’s ethical duty to claim 
confidentiality when third parties 
seek information relating to the 
lawyer’s representation of a de- 
ceased client prior to the commence- 
ment of any litigation. The first of 
these exceptions applies when the 
decedent’s appointed and acting per- 
sonal representative consents to the 
disclosure. The second exception is 
contained in subsection (c)(1) of 
Rule 4-1.6 of the Florida Rules of 
Professional Conduct, providing 
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that a lawyer may reveal confiden- 
tial information “to serve the client’s 
interest” as long as the client has 
not expressly forbidden disclosure. 

With respect to the first exception, 
the ACTEC commentary on Model 
Rule 1.6 suggests that consent to 
disclosure of a deceased client’s con- 
fidences may be given by the 
decedent’s personal representative, 
and Rule 4-1.6 of the Rules Regu- 
lating The Florida Bar is identical 
to the model rule. The existence of 
this exception is not otherwise clear 
in Florida. One argument for appli- 
cation of the exception in Florida 
goes like this: A decedent’s personal 
representative may, under §90.502 
of the Florida Evidence Code, claim 
the evidentiary privilege against 
compelled disclosure of confidential 
communications; obviously, a per- 
sonal representative may waive the 
evidentiary privilege by not claim- 
ing it. The power to claim or waive 
the evidentiary privilege would be 
illusory if the personal representa- 
tive were not entitled to know the 
substance of the confidential com- 
munications or documents. Al- 
though the ethical duty of confiden- 
tiality would prohibit disclosure of 
a far broader range of information 
than confidential communications, 
if the exception applies at all there 
seems to be no reason to limit a fi- 
nancially disinterested personal 
representative’s right to consent, 
prior to litigation, to disclosure by 
the decedent’s lawyer of any client 
information that would otherwise be 
considered confidential. 

A second exception to the lawyer’s 
ethical duty to claim confidential- 
ity of information received from a 
deceased client is contained in sub- 
section (c)(1) of Rule 4-1.6 of the 
Florida Rules of Professional Con- 
duct. It provides that a lawyer may 
reveal confidential information “to 
serve the client’s interest” as long 
as the client has not expressly for- 
bidden disclosure. The ACTEC com- 
mentary on the rule states that “[a] 
lawyer may be impliedly authorized 
to make appropriate disclosure of 
client confidential information that 
would promote the client’s estate 
plan, forestall litigation, preserve 
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assets, and further family under- 
standing of the decedent’s inten- 
tion.”® This statement gives ex- 
amples of specific situations that 
ACTEC believes will “serve the 
client’s interest” in the case of a de- 
ceased client. 

In Florida Bar Staff Opinion 
20749 (March 9, 1998) [see Appen- 
dix 1], the question raised was 
whether a lawyer who had prepared 
a former will of a decedent (whose 
last will was prepared by another 
lawyer) could voluntarily (i.e., with- 
out subpoena) furnish a copy of the 
prior will to an attorney for a po- 
tential contestant of the last will. 
The opinion implies that no will con- 
test had yet been filed, indicates 
that the confidentiality rule (4-1.6) 
applies to the facts of the request 
(citing the comment to the rule that 
states that the duty “continues af- 
ter the client-lawyer relationship 
has terminated”), and notes that 
none of the exceptions to the rule 
applied to the facts (however, keep 
in mind that the preamble to the 
Florida Rules of Professional Con- 
duct states specifically that the com- 
ments are intended only as guides 
to interpretation, and do not add 
obligations to the rules). Although 
it gives no specific instruction to the 
inquiring lawyer, the opinion must 
be read as concluding that voluntary 
disclosure of the prior will of a de- 
ceased client is prohibited by the 
duty of client confidentiality. This 
seems evident from a reading of 
Rule 4-1.6(a). 

Florida Bar Staff Opinion 20749 
does not consider the effect of the 
prior will on potential litigation, or 
whether that would change the 
opinion (hence the statement in the 
opinion that “none of the exceptions 
to the confidentiality rule appear to 
be implicated in the instant mat- 
ter”). Conceivably, if the potential 
contestant received the same devise 
under the former will as under the 
last will, furnishing a copy of the 
will to the potential contestant’s 
attorney may forestall litigation 
over the last will. According to the 
ACTEC commentary quoted above, 
a good-faith disclosure of the prior 
will under such circumstances 


would be permitted by Rule 4- 
1.6(c)(1). Whether The Florida Bar 
staff opinion might change if those 
were the facts and the exception 
under subsection 4-1.6(c)(1) could be 
applied is an open question. 

Regardless, it is important to rec- 
ognize that a lawyer should not be 
subject to discipline if he or she ex- 
ercises professional discretion to 
disclose a deceased client’s confiden- 
tial communication, including a will, 
pursuant to Rule 4-1.6(c)(1). As the 
preamble to Ch. 4 of the Florida 
Rules of Professional Conduct 
makes clear, rules cast in terms of 
“may” are rules in which a lawyer 
has professional discretion, and 
“[njo disciplinary action should be 
taken when the lawyer chooses not 
to act or acts within the bounds of 
such discretion.” Rule 4-1.6(c) is a 
rule cast in terms of “may.” A good 
faith exercise of discretion under 
that rule should not result in disci- 
plinary action despite the fact that 
the 4-1.6(a) general rule of confiden- 
tiality of client information is cast 
in terms of “shall not,” because 4- 
1.6(c) is an exception to that gen- 
eral rule. 


Does the Evidentiary 
Privilege Against 
Compelled Disclosure 
Survive the Client’s Death? 

In Florida, the answer is, clearly, 
yes. See §90.502 of the Florida Evi- 
dence Code. The more difficult ques- 
tion to answer is: Who is entitled to 
claim the deceased client’s eviden- 
tiary privilege once litigation has 
begun? 

Section 90.502(3)(c) of the Florida 
Evidence Code provides that the 
privilege may be claimed by the per- 
sonal representative of a deceased 
client. Section 90.502(3)(e) provides 
that the privilege may be claimed 
by the client’s lawyer. It is hardly 
clear from the statutory language 
that a lawyer is entitled to assert 
the evidentiary privilege on behalf 
of a deceased client, especially when 
the lawyer does not represent the 
decedent’s personal representative, 
or when no personal representative 
has yet been appointed. 

However, the comment to Rule 4- 


1.6 states that the lawyer has an 
ethical obligation to assert the evi- 
dentiary privilege on a client’s be- 
half “when it is applicable.” That 
obligation was applied in the case 
of a deceased client in Florida Bar 
Staff Opinion 20749, which was dis- 
cussed in detail above. The opinion 
states that the lawyer, when subpoe- 
naed, “should assert the privilege” 
on behalf of a deceased client if the 
lawyer believes that the information 
requested was intended by the cli- 
ent to be confidential within the 
scope of the statutory privilege. 
Keep in mind that the evidentiary 
privilege does not apply to all com- 
munications with a client, however, 
and §90.502(4) of the Evidence Code 
sets forth the communications to 
which the privilege does not apply. 
Any doubt about whether the infor- 
mation is privileged should be re- 
solved in favor of nondisclosure and 
assertion of the privilege.®° Whether 
particular information is protected 
by the evidentiary privilege is a 
question of law, not ethics, and is 
therefore a matter to be ruled upon 
by a court.’ 

Section 90.502 does not provide 
that the evidentiary privilege may 
be claimed by the trustee of a 
decedent’s revocable trust. However, 
a trustee’s lack of a clear right to 
assert the evidentiary privilege will 
be irrelevant in most trust litigation 
because of the “testamentary excep- 
tion” to the privilege, discussed below. 


Exceptions to the 
Duty to Claim the 
Evidentiary Privilege 

There are several statutory excep- 
tions to the lawyer-client privilege 
that frequently apply in probate or 
trust litigation. The first, the so- 
called “testamentary exception,” is 
codified in Florida in §90.502(4)(b) 
of the Florida Evidence Code, but it 
is not limited to testamentary dis- 
positions: 


(4) There is no lawyer-client privilege 
under this section when: 

* * 
(b) A communication is relevant to an 
issue between parties who claim 
through the same deceased client. 


If the testamentary exception to 
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the evidentiary privilege clearly 
applies, there is no privilege and the 
decedent’s estate planning lawyer 
need not invoke it when subpoe- 
naed. 

Because the testamentary excep- 
tion is an exception to the eviden- 
tiary privilege that applies only 
when information is sought through 
subpoena, it should not be used as 
the basis for voluntary disclosure of 
client information before litigation 
is instituted. In other words, the 
ethical duty to keep client confi- 
dences prohibits voluntary disclo- 
sure based on the trial lawyer’s se- 
ductive argument that the 
information sought is not privileged 
under the Evidence Code and would 
be admissible in evidence because 
it is relevant to an issue between 
parties claiming through the same 
deceased client, and therefore can 
be voluntarily disclosed. The estate 
planning lawyer’s response should 
be that there is no “issue” and no 
“claim” until litigation has com- 
menced, or at least until a subpoena 
has been issued, and until then Rule 
4-1.6(a) prevents voluntary disclo- 
sure if the client, or the client’s per- 
sonal representative, has not con- 
sented. 

A second exception to the duty to 
claim the lawyer-client privilege is 
contained in §90.502(4)(d) of the 
Evidence Code, which provides: 


(4) There is no lawyer-client privilege 
under this section when: 


* 


(d) A communication is relevant to 
an issue concerning the intention or com- 
petence of a client executing an attested 
document to which the lawyer is an at- 
testing witness, or concerning the execu- 
tion or attestation of the document. 


Thus, an estate planning lawyer 
who is an attesting witness to a will 
or trust instrument may, pursuant 
to subpoena, testify with respect to 
the circumstances surrounding ex- 
ecution of the instrument, including 
opinions on the issue of the client’s 
competence at the time. The Law 
Revision Council note to this sub- 
section of the Florida Evidence Code 
makes it clear that the exception is 
limited to communications “relevant 
to the attestation,” and that all 
other communications concerning 
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the document remain privileged. 
Under this exception, testimony 
“concerning the intention” of a cli- 
ent is limited to the client’s inten- 
tion to execute the document, and 
does not extend to the client’s com- 
munications of intent in regard to 
the disposition of the estate or hav- 
ing the document drafted.* 

In the ordinary case, the facts and 
circumstances surrounding execu- 
tion or attestation of a will or trust 
would not fall within the statutory 
definition of “confidential communi- 
cations,” given that the purpose of 
attesting witnesses is to provide 
persons who can disclose that the 
requirements of execution were met. 
See §90.502(1)(c), Florida Evidence 
Code. 

A third exception to the duty to 
claim the evidentiary privilege ex- 
ists under §90.502(4)(e) of the 
Florida Evidence Code, which pro- 
vides that when a lawyer has rep- 
resented both the decedent and his 
or her surviving spouse in planning 
their estates, in litigation between 
the decedent’s trustee or estate and 
the surviving spouse the “common 
interest” exception may apply. In 
that case, an otherwise confidential 
communication will not be privi- 
leged.° 


Rules of Thumb for 
Lawyer’s Exercise of 
Duty of Confidentiality 

The following are rules of thumb 
for the exercise of the lawyer’s ethi- 
cal duty of confidentiality to a de- 
ceased client: 

1) As a general principle, on the 
basis of the ethical confidentiality 
rule the estate planning lawyer 
should refuse to voluntarily disclose 
to third parties, other than perhaps 
the deceased client’s personal rep- 
resentative when there is no conflict 
of interest, any “information relat- 
ing to representation” of the client, 
including the estate planning file 
notes, communications with the cli- 
ent, unexecuted drafts of documents, 
copies of prior executed documents, 
and the like. 

2) A lawyer may voluntarily dis- 
close circumstances surrounding the 
execution or attestation of a de- 


ceased client’s last will, trust, or 
other attested document. Although 
no information relating to represen- 
tation of the decedent, whatever its 
source, can be revealed unless the 
client has consented, a deceased 
client’s consent to disclosure of cir- 
cumstances surrounding execution 
of an attested document is implied. 
The purpose of attesting witnesses 
is to provide testimony as to the 
proper execution of the document. 

3) Notwithstanding rule of thumb 
No. 1 above, it is not a breach of re- 
sponsibility for a lawyer to volun- 
tarily disclose information relating 
to representation of a deceased cli- 
ent to third parties, including third 
parties other than the decedent’s 
personal representative, if, in the 
exercise of the lawyer’s discretion 
and best judgment under the excep- 
tion in Rule 4-1.6(c)(1), disclosure 
would “serve the client’s interest,” 
and the client has not specifically 
prohibited disclosure of the informa- 
tion. This will usually be a tough 
call, and the lawyer cannot be fairly 
criticized for taking the safe route 
and refusing to voluntarily disclose 
information under any circum- 
stances, even when it seems that it 
might serve the deceased client’s 
interest. The Preamble to the Rules 
of Professional Conduct states: “The 
lawyer’s exercise of discretion not to 
disclose information under Rule 4- 
1.6 should not be subject to reexami- 
nation.” 

4) Information derived through 
representation of a deceased client 
during the client’s lifetime should 
not be voluntarily disclosed to a 
third party solely on the ground that 
it “is relevant to an issue between 
parties who claim through the 
[same] deceased client.” There is no 
“issue” and no “claim” until litiga- 
tion has commenced, or at least un- 
til a subpoena has been issued, and 
this exception applies only to the 
evidentiary privilege. The confiden- 
tiality rule of 4-1.6(a) is absolute, 
except for the exceptions stated in 
the rule itself; unless a court orders 
disclosure. 

5) The estate planning lawyer has 
an ethical duty to assert the eviden- 
tiary privilege against compelled 
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disclosure when subpoenaed to tes- 
tify or produce documents with re- 
spect to any “information relating 
to representation of a [deceased] cli- 
ent” if the lawyer believes the infor- 
mation is privileged under §90.502 
of the Florida Evidence Code (i.e., 
“not intended to be disclosed to third 
persons”) or is uncertain whether 
the privilege applies. However, if the 
lawyer is certain that one of the ex- 
ceptions in §90.502(4) of the Florida 
Evidence Code applies, the eviden- 
tiary privilege does not exist, and 
disclosure may be made pursuant to 


subpoena. However, if the lawyer 
knows that the deceased client did 
not want specific information dis- 
closed, it is probably wise to assert 
the privilege even though one of the 
exceptions may apply. Let the court 
tell you, the lawyer, to answer or 
produce documents because the 
privilege does not exist under the 
circumstances. Naturally, if the per- 
sonal representative asserts the 
privilege, the disclosure should not 
be made pending a ruling of the 
court. 

How, as a practical matter, does 


the estate planning lawyer assert 
the evidentiary attorney-client 
privilege? In response to a subpoena 
duces tecum for deposition, the es- 
tate planning attorney should assert 
the evidentiary privilege by filing an 
objection to the subpoena within 10 
days, or as otherwise provided in 
Fla. R. Civ. P. 1.410(e). In response 
to a subpoena duces tecum without 
deposition, the estate planning at- 
torney should assert the privilege by 
giving written notice to the attorney 
issuing or requesting issuance of the 
subpoena at any time before produc- 
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tion of the requested documents is 
due. See Fla. R. Civ. P. 1.351(c). 


Conclusion 

In analyzing the principle of con- 
fidentiality owed to a deceased cli- 
ent, first ask yourself: “Have I been 
subpoenaed?” If the answer is no, 
the evidentiary lawyer-client privi- 
lege does not come into play. You 
must review Rule 4-1.6(c)(1) of the 
Florida Rules of Professional Con- 
duct and determine whether the 
“to serve the client’s interest” ex- 
ception applies. If it does not ap- 
ply, in your opinion, decline to dis- 
close any information concerning 
the client’s estate planning unless 
there is an appointed personal rep- 
resentative having no conflict of 
interest who is willing to consent 
to the disclosure. 

If you have been subpoenaed, re- 
view §90.502, Florida Evidence Code, 
and determine whether you should 
assert the evidentiary lawyer-client 
privilege on the ground that the cli- 
ent intended for the subject commu- 
nications to be confidential and not 
disclosed to third persons. If the an- 
swer is yes, you must determine 
whether an exception to the privilege 
applies. In the context of testimony 
compelled by subpoena, a lawyer can 
testify about matters that would be 
confidential under the ethics rule 
unless the evidentiary lawyer-client 
privilege applies. Assert the privilege 
when in doubt, and let the court tell 
you what to do next. O 


' See §90.502(1)(c), Florida Evidence 
Code. 

* Compton v. West Volusia Hospital 
Auth., 727 So. 2d 379 (Fla. 5th D.C.A. 
1999). 
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Appendix 1 
Florida Bar Staff Opinion 20749 
March 9, 1998 

Florida Bar ethics counsel are autho- 
rized by the Board of Governors of The 
Florida Bar to issue informal advisory 
ethics opinions to Florida Bar members 
who inquire regarding their own contem- 
plated conduct. Opinions are not ren- 
dered regarding past conduct, questions 
of law, hypothetical questions or the 
conduct of an attorney other than the 
inquirer. Advisory opinions necessarily 
are based on the facts as provided by 
the inquiring attorney. Advisory opinions 
are intended to provide guidance to the 
inquiring attorney; the advisory opinion 
process is not designed to be a substi- 
tute for a judge’s decision or the deci- 
sion of a grievance committee. The 
Florida Bar Procedures for Ruling on 
Questions of Ethics are printed at p. 836 
of The Florida Bar Journal September 
2002 ed. 

A member of The Florida Bar has re- 
quested an advisory ethics opinion. The 
operative facts as presented in the in- 
quiring attorney's letter are as follows. 

A former client of the inquiring attor- 
ney died in February 1998. The attor- 
ney has a copy of a will executed in 
1996. Until January 1998, the attorney 
also had the original. However, in Janu- 
ary, the former client asked for the origi- 
nal to be sent to her and it was done. 
Apparently, in January, the client made 
out a new will which may be contested. 

Specifically, the attorney states the 
following: 

If the attorney contesting the new will 
wants the file copy of the old will, in the 
hopes of having it reinstated, what are 
the rules regarding my revealing this 
“secret” of the now deceased client? 

Do | insist on a subpoena? Do | file 
the file copy with the probate court? 
Does F.S. §732.901 control? 

Pursuant to the confidentiality rule, 
Rule 4-1.6 of the Rules Regulating The 
Florida Bar, an attorney may not volun- 
tarily reveal information relating to the 
representation of a client without the 
client's consent. Rule 4-1.6(a). The con- 
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fidentiality rule, which is very broad, ap- 
plies “to all information relating to the 
representation, whatever its source.” 
Comment, Rule 4-1.6. Additionally, the 
comment states that the duty of confi- 
dentiality “continues after the client-law- 
yer relationship has terminated.” 

There are times, however, when an 
attorney is required or, alternatively, 
permitted to reveal otherwise confiden- 
tial information. Section (b) of Rule 4- 
1.6, for example, requires such disclo- 
sure to prevent a client from committing 
a crime or to prevent a death or sub- 
stantial bodily harm to another. Section 
(c) of the rule sets forth certain situa- 
tions when an attorney, may, but is not 
required to, reveal information relating 
to the representation of a client. None 
of the exceptions to the confidentiality 
rule appear to be implicated in the in- 
stant matter. 

While an attorney's ethical obligation 
of confidentiality prohibits voluntary dis- 
closure of confidential information, the 
evidentiary attorney-client privilege 
protects certain confidential information 
from compelled disclosure by other par- 
ties. In Florida, the attorney-client privi- 
lege is a statutory one set forth in 
Florida Statutes §90.502. Whether par- 
ticular information is protected by this 
statutory privilege is a question of law, 
beyond the scope of an ethics opinion. 
Furthermore, whether Florida Statute 
§732.901 requires the attorney to file 
a copy of a will when the attorney does 
not have the original is also a legal 
question, beyond the scope of an eth- 
ics opinion. 

If the attorney is subpoenaed to pro- 
duce documents that are confidential 
under Rule 4-1.6, the attorney must 
make a good faith determination 
whether the requested information falls 
within the scope of the statutory privi- 
lege. Whether particular information is 
protected by this statutory privilege is a 
question of law, beyond the scope of an 
ethics opinion. Any doubts about 
whether the information is privileged 
should be resolved in favor of nondis- 
closure. 

If the attorney believes the informa- 
tion sought is protected by the privilege, 
the attorney should assert the privilege 
when questioned. The comment to 
Rule 4-1.6 states in part: “If a lawyer is 
called as a witness to give testimony 
concerning a client, absent waiver by the 
client rule 4-1.6(a) requires the lawyer 
to invoke the privilege where it is appli- 
cable.” 

If the court orders disclosure, the at- 
torney ethically may comply with the 
court’s order. The attorney may appeal 
the court's order, although such an ap- 
peal is not mandatory. See Rule 4-1.6(d). 
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City, County and Lqcal Government Law 


Florida Communications Services Tax 
and the Digital Subscriber Line 


“To Tax or Not to Tax?” 


he Florida Department of 

Revenue (DOR) is consid- 

ering whether digital 
subscriber line (DSL) ser- 

vices are taxable under the Florida 
Communications Services Tax Sim- 
plification Act (CST).' Effective Oc- 
tober 1, 2001, the Florida Legisla- 
ture enacted the CST to establish a 
new tax structure designed to treat 
communications service providers 
in a nondiscriminatory manner 
with respect to the taxes and fees 
they have traditionally provided to 
state and local governments. This 
simplified tax structure applies to 
virtually all providers of telecom- 
munications and video services not- 
withstanding whether such provid- 
ers utilize wireline facilities in the 
rights-of-way or provide services via 
wireless technology. Recently, DOR 
issued a notice of proposed rule de- 
velopment addressing the applica- 
tion of communications services 
taxes to DSL services seeking com- 
ments from members of the commu- 
nications industry and other inter- 
ested parties. This decision could 
have a significant impact on all 
Florida municipalities and counties 
(“municipalities”) and their resi- 
dents with respect to taxes levied 
upon those receiving such services 
and revenues generated by the tax 
for the state and local governments. 
Municipalities have taken the 
position that DOR has the author- 
ity under the relevant statutory 
provisions to adopt a rule provid- 
ing that DSL services fall within 
the definition of “communications 
services” subject to the CST.? Fur- 
ther, DOR has authority to find that 
DSL services do not fall solely 
within the exemptions or exclusions 
to the CST. The reasons for these 


by Gary Resnick and Scott Robin 


Municipalities have 
a definite and 
unique interest in 
the appropriate 
application of 
communications 


services taxes. 


conclusions are explained below 
and addressed in response to the 
issues raised by DOR at the rule de- 
velopment workshop in Tallahassee 
on December 4, 2002. 

As a preliminary matter, it should 
be noted that the municipalities 
have a definite and unique interest 
in the appropriate application of 
communications services taxes. Un- 
der the CST, the legislature replaced 
various taxes and fees charged by 
local governments to communica- 
tions services providers with the lo- 
cal component of the CST. The CST 
is the basis for local governments to 
receive compensation for the costs 
associated with use of their rights- 
of-way by communications provid- 
ers, which local governments must 
maintain in the interest of public 
safety and welfare. Further, most 
local governments elected not to levy 
local permit fees in exchange for a 
higher communications services tax 
rate pursuant to FS. §202.19(2), and 
thus the tax covers the costs of per- 
mitting work in the rights-of-way by 
communications providers. The in- 
terpretation of the CST and its ap- 


propriate application to various ser- 
vices provided by communications 
providers is, therefore, extremely 
important to local governments. 


DOR Authority and 
Statutory Provisions 

DOR is charged with the respon- 
sibility for adopting rules relating 
to the “interpretation or definition 
of any exemptions or exclusions 
from taxation granted by law.”* The 
issue with the application of the 
CST to DSL services involves the 
definition of “communications ser- 
vices” and the exclusions created for 
“information services” and “Internet 
access service.” 

§202.11 defines communica- 
tions services that are subject to 
the communications services tax as 
follows: 

“Communications services” means the 
transmission, conveyance, or routing of 
voice, data, audio, video, or any other 
information or signals, including cable 
services, to a point, or between or among 
points, by or through any electronic, ra- 
dio, satellite, cable, optical, microwave, 
or other medium or method now in ex- 
istence or hereafter devised, regardless 


of the protocol used for such transmis- 
sion or conveyance. 


Pursuant to F.S. §202.11, the 
term “communications services” 
does not include: 


(a) Information services. 
* 


(h) Internet access service, electronic 
mail service, electronic bulletin board 
service, or similar on-line computer ser- 
vices. 


FS. §202.11(7) defines “informa- 
tion service” as follows: 


“Information service” means the offer- 
ing of a capability for generating, ac- 
quiring, storing, transforming, process- 
ing, retrieving, using, or making 
available information via communica- 
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tions services, including, but not limited 
to, electronic publishing, web-hosting 
service, and end-user 900 number ser- 
vice. 


In interpreting these definitions, 
DOR should be guided by a few well- 
accepted principles. First, tax ex- 
emptions and exclusions should be 
construed narrowly. See FS. 
§202.13(2) (“It is the intent of the 
Legislature to exempt from the 
taxes imposed or administered pur- 
suant to this chapter only the com- 
munications services set forth in 
this chapter as exempt from such 
taxes ....”) (emphasis added). In 
addition, if a taxable communica- 
tions service is bundled with an ex- 
empt service and sold to consumers 
for one charge, the tax applies to the 
entire sales charge. As an example, 
if a cable company sold cable ser- 
vice subject to the tax in a bundled 
package with cable modem Internet 
access for one charge, the CST would 
apply to such sale. If the bundled 
packages were not subject to the tax, 
it would be easy to avoid taxes on 
otherwise taxable services merely 
by bundling them with services ex- 
empt from such taxes. 

Applying these principles, based 
on the technology involved in pro- 
viding DSL services, the transmis- 
sion of data in providing DSL ser- 
vices constitutes communications 
services under Florida law for pur- 
poses of the CST. While there may 
also be Internet access, unless com- 
munications providers separate the 
charge for transmission from the 
charge for access to the Internet, a 
single charge for DSL services is 
subject to the tax. 


Issues Raised 
at Workshop 

At the rule development work- 
shop, DOR staff requested com- 
ments addressing the following is- 
sues: 

1) An explanation of the technol- 
ogy used in DSL services; 

2) Federal Communications Com- 
mission’s actions regarding DSL ser- 
vices; and 

3) The application of the FCC’s 
actions and Florida law to the ap- 
plication of communications ser- 


vices taxes on DSL services. 


Rulemaking and Technology 
Used in DSL Services 

As pointed out at the workshop, 
the technologies involved in provid- 
ing access to the Internet vary 
greatly and include for example, 
cable modem, dial up telephone, 
wireless (satellite, mobile, and 
fixed), power line (electric grid), and 
all-fiber technologies. It would be 
appropriate for DOR to issue a ten- 
tative rule addressing solely DSL 
services provided over traditional 
telephone technology, without ad- 
dressing other technologies. While 
DOR has an interest in resolving the 
application of the CST to various 
technologies that provide Internet 
access, such an effort to create a 
broader rule would in any event not 
deal with all technologies. There will 
always be newer technologies and 
confusion over the application of 
CST to such technologies. By confin- 
ing the rulemaking to DSL services 
provided over traditional telephone 
networks, DOR will avoid concerns 
as to how a broader rulemaking may 
affect such unknown future tech- 
nologies. Moreover, since DOR’s 
function is to interpret the statute 
addressing the CST and not to es- 
tablish policy, it would be easier for 
the legislature to amend the statute 
if the legislature determines that it 
did not intend DOR’s interpretation. 
Further, the ever-evolving federal 
landscape regarding Internet ser- 
vices suggests a more cautious ap- 
proach. In summary, because of the 
various and changing technologies 
used to provide access to the 
Internet, it is appropriate for DOR 
to approach this issue narrowly and 
confine this rule development to DSL 
services. 

There are certainly engineers and 
others qualified to provide a discus- 
sion of the technology used to pro- 
vide DSL services. There is, however, 
a court-accepted explanation of such 
technology that provides a clear and 
rudimentary explanation of the 
technology. In WorldCom, Inc. v. Fed- 
eral Communications Commission, 
246 F.3d 690 (D.C. Cir. 2001), the 
court described DSL technology over 
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conventional telephone copper wire: 


Two DSL modems are attached to a tele- 
phone loop, one at the subscriber’s pre- 
mises and one at the telephone 
company’s central office. If the line car- 
ries both ordinary telephone service and 
high-speed data transmission, the car- 
rier must separate these streams at the 
company’s central office, using a digital 
subscriber line access multiplexer. With 
this device the carrier sends ordinary 
voice calls to the public, circuit-switched 
telephone network (which keeps a phone 
line open during a voice call) and sends 
data traffic to a packet-switched data 
network (which compresses data and 
can send it in split-second bursts dur- 
ing gaps on a line), where it can then be 
routed to a corporate local area network 
or internet service provider (“ISP”).* 


The FCC has similarly explained 

the technology involved in provid- 
ing DSL services for the benefit of 
consumers. 
Traditional phone service connects your 
home or business to a telephone com- 
pany office over copper wires that are 
wrapped around each other. The wires 
are called twisted pair. The digital mo- 
dem, which may be purchased or rented, 
located at your location, accesses the 
local telephone companies’ central office 
where a Digital Subscriber Line Access 
Multiplexer, which translates your DSL 
signal, has been installed. The signal is 
then transmitted from the copper tele- 
phone line onto a network backbone, and 
directed to the ISP’s location, where the 
ISP verifies the access to the network 
and delivers users to the Internet 
through the ISP’s relationship with a 
backbone network provider.® 


DSL services, therefore, involve 
using traditional twisted pair tele- 
phone wireline facilities and a digi- 
tal modem at the customer’s pre- 
mises to transmit a signal to a 
central office. A multiplexer in the 
central office then translates the 
DSL signal, and separate voice from 
data. For Internet access, data sig- 
nals are then transmitted through 
a network to an ISP. 


FCC Action with 
Respect to DSL Services 
The FCC notice of proposed 
rulemaking relevant to the classifi- 
cation of DSL services is In The 
Matter of Appropriate Framework 
for Broadband Access to the Internet 
Over Wireline Facilities, FCC 02-42, 
17 F.C.C.R. 3019 (Feb. 15, 2002). In 
this proceeding, the FCC is exam- 
ining the legal and policy framework 
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under the federal Communications 
Act, 47 U.S.C. §151 et seq., for broad- 
band access to the Internet provided 
over traditional telephone wireline 
facilities. 

For purposes of regulatory obliga- 
tions under the Communications Act, 
the FCC tentatively concluded that 
wireline broadband Internet access 
service is an “information service,” 
which is defined as “the offering of a 
capability for generating, acquiring, 
storing, transforming, processing, re- 
trieving, utilizing, or making avail- 
able information via telecommunica- 
tions.” In reaching this tentative 
conclusion, the FCC noted that the 
Communications Act defines “tele- 
communications service” as the “of- 
fering of telecommunications for a fee 
directly to the public, or to such 
classes of users as to be effectively 
available to the public, regardless of 
facilities used.” “Telecommunica- 
tions” is defined under the Commu- 
nications Act as “the transmission, 
between or among points specified by 
the user, of information of the user’s 
choosing, without change in the form 
or content of the information as sent 
and received.”® 

The FCC reasoned that under this 
definition, an entity provides tele- 
communications only when it both 
provides a transparent transmis- 
sion path and it does not change the 
form or content of the information. 
If this offering is made directly to 
the pubiic for a fee, it is deemed a 
“telecommunications service.” On 
the other hand, when an entity of- 
fers subscribers the “capability for 
gener-ating, acquiring, storing, 
transforming, processing, retrieving, 
utilizing or making available infor- 
mation via telecommunications,” it 
does not provide telecommunica- 
tions, it is using telecommunica- 
tions. It is significant to note that 
in making this tentative conclusion, 
the FCC stated that under the defi- 
nitions contained in the Communi- 
cations Act, “in the case where an 
entity combines transmission over 
its own facilities with its offering of 
wireline Internet access service, the 
classification of that input is tele- 
communications and not a telecom- 
munications service.”’ 


The FCC’s statements regarding 
universal service obligations of pro- 
viders of wireline Internet access 
services are more useful to DOR’s 
rule development with respect to 
taxation. The FCC funds universal 
service through contributions based 
on interstate end-user telecommu- 
nications revenues. The FCC con- 
cluded that even though it classified 
tentatively such services as an “in- 
formation service,” such providers 
that bundle telecommunications 
services such as broadband trans- 
mission services, with enhanced, 
nontelecommunications services, 
such as Internet access, must pay 
into the universal service fund 
based on the bundled revenue.* Ac- 
cordingly, DSL providers continue to 
make universal service fund pay- 
ments. In its tentative conclusions, 
the FCC clearly left open the ques- 
tion of taxation of such services.’ 

The FCC has yet to finalize this 
proceeding and has requested com- 
ments on its tentative conclusion 
with respect to the classification of 
wireline broadband Internet access ser- 
vices as an “information service.” More- 
over, the FCC requested comments on 
the impact ofits tentative conclusion on 
the regulatory authority exercised by 
states. More particular to DOR’s rule 
development, the FCC requested com- 
ments on the following: 

If we choose to revisit our conclusion 
that wireline broadband Internet access 
should be viewed, for universal service 
contribution purposes, as a bundled of- 
fering of a telecommunications service 
and an information service, should we 
decline to exercise our permissive au- 
thority over facilities-based providers of 
wireline broadband Internet access or 
simply modify the basis on which such 
providers contribute to universal ser- 
vice? For example, should facilities- 
based wireline broadband Internet ac- 
cess providers contribute based on all 
of their wireline broadband Internet ac- 
cess revenues, some fraction of those 
revenues, or some other amount? 
Commenters advocating that such pro- 
viders of wireline broadband Internet 
access should contribute to universal 
service should discuss how to allocate 
revenues separately associated with the 
telecommunications or telecommunica- 


tions service input from revenues asso- 
ciated with Internet access.” 


Accordingly, the FCC recognized 
the bundled aspect of DSL services, 
combining both telecommunications 


services with information services 
under the Communications Act. 


Application of FCC’s 
Actions and Florida Law 
to Taxes on DSL Services 

Initially, it must be emphasized 
that the FCC’s classification of DSL 
services as “information services” is 
tentative and has not been finalized. 
By making such tentative classifi- 
cation, the FCC has not preempted 
state law with respect to taxation 
of DSL services. In fact, the FCC 
invited comments on what role 
states should have with respect to 
DSL services. 

However, the FCC’s tentative con- 
clusions relevant to universal ser- 
vice obligations provide guidance for 
the potential development by DOR 
of a rule regarding taxation. DOR 
should recognize, as did the FCC, 
that DSL services represent a com- 
bination of transmission and access 
to the Internet. Moreover, the FCC 
proceeding instructs that it is en- 
tirely appropriate to treat DSL ser- 
vices differently for different regu- 
latory purposes. From a regulatory 
standpoint, it may not be appropri- 
ate to place common carrier burdens 
under the Communications Act on 
DSL providers. However, since a tax 
is more akin to the universal fund 
payment (especially in Florida where 
such tax revenues are used for rights- 
of-way infrastructure), it is appropri- 
ate from a regulatory sense to apply 
such taxes to DSL services. 

As DOR staff recognized at the 
workshop, the definition of “telecom- 
munications services” under the 
Communications Act is very differ- 
ent from the definition of “commu- 
nications services” under Florida 
law for purposes of the CST. Under 
FS. §202.11, “communications ser- 
vices” specifically includes “trans- 
mission.” Moreover, “communica- 
tions services” under Florida law 
does not have the federal limitation 
“without change in the form or con- 
tent of the information as sent and 
received.” In addition, unlike the 
FCC, DOR is not charged with mak- 
ing policy with respect to the appli- 
cation of the CST, but with provid- 
ing interpretations and definitions 
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for the exclusions and exemptions. 

Given the broad definition of 
“communications services” under 
Florida law for purposes of the tax, 
it would certainly be appropriate for 
DOR to conclude that the technol- 
ogy used to provide DSL services 
falls within that definition. In some 
cases, such as where DSL services 
are used to provide a local area net- 
work, there is no question that DSL 
services are subject to the tax and 
the exclusions pertaining to “infor- 
mation services” and “Internet ac- 
cess” would not apply. 

DOR needs to examine the appli- 
cation of these exclusions, however, 
in the context of a typical DSL sub- 
scriber who uses the service to ac- 
cess the Internet. In such a situa- 
tion, DSL services include “offering 
the capability for retrieving or mak- 
ing available information” and thus 
include “information services” and 
would also include “Internet access 
services.” However, from a technical 
standpoint, the point where this oc- 
curs is following the transmission 
of the signal from the subscriber 
premises to the multiplexer located 
in the central office and is not until 
the signal is routed to an ISP." 

DSL services, therefore, involve 
communications services up to a 
point followed by potentially 
Internet access and information ser- 
vices. As the FCC recognized with 
respect to universal service obliga- 
tions, it would be appropriate for 
DOR to conclude that communica- 
tions services under Florida law are 
bundled with Internal access ser- 
vices. In developing an appropriate 
rule, DOR should recognize that 
DSL service providers that do not 
charge for the communications ser- 
vices component separately from the 
Internet access component offer the 
bundled services for one charge. 
Based on the interpretation of the 
statute, DOR’s rule should recognize 
that the revenue for taxable commu- 
nications services bundled with ex- 
cluded nontaxable communications 
service is subject to the communi- 
cations tax. In its rule development, 
DOR should also provide for the 
situation in which a DSL provider 
may charge separately for the com- 


munications services component 
and for the Internet access compo- 
nent. In such a situation, only the 
communications services compo- 
nent would be subject to the tax. 

While DOR is not charged with 
determining policy, the policy behind 
the CST supports these conclusions. 
The policy of treating communica- 
tions services in a nondiscriminatory 
manner supports taxing DSL ser- 
vices. If a subscriber installs a sepa- 
rate phone line to access dial-up ser- 
vice, there is no question that phone 
line is charged. If a provider bundled 
such a line with access to an ISP ser- 
vice and markets both the phone line 
and ISP service for one charge, that 
charge is taxed. For example, if a 
hotel offered a flat rate per night for 
telephone calls and Internet access, 
that flat rate would be taxable. 

In addition, from a policy stand- 
point, the revenue the state and lo- 
cal governments receive under the 
CST is supposed to be the same as 
the revenue they received under the 
old taxing system, taking into con- 
sideration expected growth. Local 
governments need to be concerned 
with losing significant revenue to 
subscribers who rely more on non- 
taxable services to communicate. It 
is expected, for example, that 
Internet calling or voice over Internet 
protocol will become more popular 
and replace to some extent tradi- 
tional local and long distance tele- 
phone service.”* To retain such rev- 
enue neutrality as contemplated by 
the CST, DOR should maintain the 
taxability of taxable services when 
bundled with nontaxable services. 


Conclusion 

For the reasons stated herein, the 
rule developed by DOR should recog- 
nize that under F:S. §202.11, commu- 
nications providers offering DSL ser- 
vices provide both communications 
services bundled with Internet access 
services. Based on an interpretation 
of the statute, the position of munici- 
palities is that the rule developed by 
DOR should further recognize that 
when a communications provider of- 
fers taxable communications services 
for one charge with excluded nontax- 
able communications services, the 
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entire charge is subject to the com- 
munications services tax. O 


1 Fla. Laws 2000 ch. 260 and Fla. Laws 
2001 ch. 140. 

2 The authors submitted the com- 
ments outlined in this article to DOR 
on behalf of numerous local govern- 
ments. The Florida League of Cities sub- 
sequently adopted the authors’ comments 
and submitted them to DOR on behalf of 
all Florida’s 406 municipalities. 

3 Stat. §202.26(3)(c). 

4 WorldCom, 246 F.3d at 692. 

5 FCC Consumer Facts (www.fcc.gov/ 
cgb/consumerfacts/dsl2.html). 

617 F.C.C.R. at 3030. 

7 Td. at 3033. 

8 Td. at 3051-52. 

® The unresolved taxation issue is fur- 
ther demonstrated by Commissioner 
Martin’s separate statement approving 
of the tentative conclusion, but dissent- 
ing from the FCC’s discussion with re- 
spect to requiring universal service pay- 
ments from nonwireline broadband 
Internet providers, such as wireless, cable 
and satellite providers, likening the uni- 
versal service fund to a tax. Id. at 3074. 

10 Td. at 3053. 

1 The point where “information ser- 
vices” and Internet access are offered is 
the same because without Internet ac- 
cess, the communications provider is not 
providing “the capability for retrieving 
or making available information.” Ac- 
cordingly, while these are separately 
stated exclusions, from a technical 
standpoint they are the same. 

” Sarah Milstein, Operator, Get Me the 
Web Server, N.Y. Times, January 30, 2003. 
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ment Law Section, Thomas G. Pelham, 
chair, and Jewel W. Cole, editor. 
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Guardians ad Litem: A Solution Without Strength 
in Helping Protect Dependent Children 


Simply put, a Guardian Ad Litem is a 
court-certified adult who has completed 
a mandatory training course to become 
an advocate for a child’s best interests . 
... Some Guardians Ad Litem are law- 
yers, but most are not. To qualify, one 
need only be a Florida resident of good 
repute and have an abiding interest in 
protecting at-risk children . . . Guard- 
ians Ad Litem, in a word, are more than 
a dependent child’s advocate in court. 
Ideally these guardians become the 
child’s friend, protector, mentor, trusted 
advisor.! 


ince April 25, 2002, when 
Florida’s Department of 
Children and Family Ser- 
vices (DCF) divulged the 
15-month absence of a foster child 
supposedly under its supervision,” 
the question of how to protect vul- 
nerable children in Florida’s depen- 
dency system has been at the fore- 
front of state news and politics. On 
May 2, 2002, Governor Jeb Bush ap- 
pointed a four-member blue ribbon 
panel to investigate the DCF scan- 
dal and make recommendations. In 
the panel’s final report, released on 
May 28, 2002, the panel put as its 
highest priority that a guardian ad 
litem (GAL) be appointed for every 
child in state supervision, stating, 
“If there is any program that costs 
the least and benefits the most, this 
is it.”* State lawmakers obviously 
concurred, having increased the 
budget for Florida’s GAL program 
by $7.5 million.* The same day the 
report was released, Governor Bush 
signed Executive Order 02-159, es- 
tablishing the Guardian Ad Litem 
Program Working Group to “de- 
velop a recommended plan of action 
for realizing the full potential of the 
guardian ad litem program.” 


by Michelle Johnson-Weider 


If allowed to use the 
powers authorized by 
statute, a guardian 
ad litem can prove a 
significant participant 
in serving a child's 
best interest 
throughout the 
legal process. 


It appeared guardians were the 
answer to the DCF question, with 
one reporter even referring to 
guardians ad litem as “saviors.”° 
The Guardian Ad Litem Program 
Working Group’s final report reit- 
erated the importance of the GAL 
as someone “[who] protects the 
child during the family crisis, court 
proceedings, and follows the child’s 
progress after the court disposes of 
the case.”’ In the words of Gover- 
nor Bush, guardians “not only rep- 
resent these children in the courts, 
but also watch over them as they 
make the transition to a new 
home.”® 

What the panel members, politi- 
cians, and newspaper writers aren’t 
aware of is that typically a GAL is 
discharged from a case once the 
court enters its final order;’ the 


GAL is not permitted to have any 
contact with the child after that 
point;'° and a GAL is never autho- 
rized to supervise visitation with a 
child" or to assume any physical 
responsibility for a child.” 


Statutory Strength 

In proceedings involving chil- 
dren, GALs have considerable pow- 
ers under Florida law and numer- 
ous statutes provide for the use of 
guardians ad litem to assist the 
trier of fact in protecting children. 
The most detailed, however, is FS. 
§61.403, which establishes the 
“powers and authority” of the 
guardian ad litem, including the 
power to investigate allegations, 
interview anyone with information 
“concerning the welfare of the 
child,” inspect pertinent records, 
request and obtain expert examina- 
tions, address the court, make writ- 
ten or oral recommendations to the 
court, participate in all proceedings 
involving the child, and submit 
written reports. The statute states 
a guardian ad litem “shall act as 
next friend of the child, investiga- 
tor or evaluator, not as attorney or 
advocate but shall act in the child’s 
best interests. A guardian ad litem 
shall have the powers, privileges, 
and responsibilities to the extent 
necessary to advance the best in- 
terests of the child.” 

The plain language of the statute 
appears to lend authority to the 
GAL, to give guardians a definite 
ability to act in the best interests 
of the child. Guardians stand 
uniquely positioned to see what 
harried DCF workers or client-fo- 
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cused parental attorneys often can- 
not: There is a child involved in this 
proceeding, and what is best for the 
parents or the system may not be 
best for the child. A guardian ad 
litem is positioned to ensure the 
child’s needs are being met within 
the trauma of dependency or divorce 
proceedings. 

Numerous statutes call upon 
GALs in various proceedings from 
dependency to divorce to help pro- 
tect children. If allowed to use the 
powers authorized by statute, a 
guardian ad litem can prove a sig- 
nificant participant in serving a 
child’s best interest throughout the 
legal process. Exercising these pow- 
ers is often limited in formal pro- 
ceedings, such as at a final hearing 
on the termination of parental 
rights." 

By statute, a GAL is required to 
prepare a written report that in- 
cludes recommendations to the 
court. GAL program guidelines de- 
note the written report as the true 
culmination of all of the guardian’s 
work on the case. The GAL report is 
statutorily mandated under FS. 
§61.403 and can be a valuable tool 
in understanding family dynamics 
as it chronicles the GAL’s investiga- 
tion and also usually includes a 
statement of the child’s wishes— 
even if different from the guardian’s 
recommendations. The report must 
be turned in to the GAL program 
office at least one week prior to hear- 
ing, and program staff review the 
report to make sure that it conforms 
to the program’s guidelines and rel- 
evant law before providing copies to 
all parties 72 hours before the hear- 
ing, when it is filed with the court." 

The GAL also receives training 
and preparation for court, where the 
guardian is usually called to testify 
and give recommendations. In train- 
ing, guardians are advised the court 
expects them to provide an “honest 
and sincere evaluation of the situa- 
tion” based on the facts the GAL has 
personally observed through inves- 
tigation, and to conclude with “ob- 
jective recommendations as to alter- 
natives available to the court to 
serve the best interests of the child.” 
The GAL is typically told nothing 


about hearsay or its exceptions un- 
der the rules of evidence, but is re- 
assured “[ylou have conducted a 
thorough review of the facts, you 
have written a sound report, you 
have prepared yourself well, you 
have nothing to fear from any court 
appearance.” GALs are trained to 
feel that they are fulfilling a statu- 
tory duty when they prepare reports 
and testify in court. Unfortunately, 
this type of training leaves many 
guardians unprepared for what can 
happen at the actual hearing. 


Practical Weaknesses 

Despite all of the well-intended 
powers enacted for the guardians ad 
litem, the lack of a statutory hear- 
say exception has a stifling effect on 
their ability to protect Florida’s chil- 
dren at the most critical stage of the 
process—in court. 

F.S. §61.20 allows the court in 
child custody actions to “order a so- 
cial investigation and study con- 
cerning all pertinent details relat- 
ing to the child and each parent.” 
The statute requires the study re- 
sult in a written report with recom- 
mendations. The statute also pro- 
vides “[t]he court may consider the 
information contained in the study 
in making a decision on the child’s 
custody and the technical rules of 
evidence do not exclude the study 
from consideration.” The constitu- 
tionality of §61.20 was upheld in 
Kern v. Kern, 333 So. 2d 17 (Fla. 
1976). The Florida Supreme Court 
noted the section was a constitu- 
tional legislative acknowledgment 
that trial courts benefit from being 
able to consider “potentially valu- 
able information compiled by pro- 
fessional social workers.” Kern sug- 
gests so long as the reports are made 
available to the parties far enough 
in advance that they have the op- 
portunity to review the reports and 
call witnesses to corroborate or dis- 
credit them, due process is met. 

FS. §61.20, as upheld by Kern, 
was for a time a source of hope for 
GALs, as some believed that GAL 
reports fell within §61.20’s social 
investigation reports.” After all, the 
court had quoted with approval the 
following: 
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In general, it may be argued that the 
report itself is admissible under well- 
recognized exceptions to the hearsay 
rule. In fact, it may be doubted whether 
the report is within the hearsay ban at 
all. The dangers of faulty perception and 
narration seem alleviated by the social 
workers’ special skills and training; fal- 
sification seems unlikely; and memory 
is unimportant if the report is more or 
less contemporaneous. 


Because GALs receive special 
training to conduct their statutorily 
mandated investigations and pre- 
pare their reports, and are available 
in court to testify to their investiga- 
tive techniques, it seemed that 
GALs should fall within the hear- 
say exception.'® However, §61.20 
contains the following crucial sen- 
tence: The study must be conducted 
by “qualified staff of the court; a [li- 
censed] child-placing agency ...;a 
[licensed] psychologist ...; or a clini- 
cal social worker, marriage and fam- 
ily therapist, or [licensed] mental 
health counselor. ...” Because nei- 
ther this statute nor any other 
Florida law provides specifically 
that GALs come within this excep- 
tion, hearsay objections to GAL tes- 
timony must be sustained. Scaringe 
v. Herrick, 711 So. 2d 204, 205 (Fla. 
2d DCA 1998). Moreover, the GAL 
report can be also excluded from 
being considered in evidence for the 
same reason. It can be shocking or 
unnerving for a guardian to discover 
for the first time in court that his or 
her testimony can be blocked by 
hearsay objections or that the GAL’s 
report serves more as a convenient 
reference for the parties’ attorneys 
than as evidence for the judge to 
consider. It is little wonder that 
some guardians are left feeling like 
the entire investigative and report- 
ing process is a futile endeavor. 

The district courts have also up- 
held the exclusion of hearsay evi- 
dence in regard to the GAL’s report 
and investigation testimony. The 
Scaringe case involved a father’s 
appeal of a final order granting sole 
parental responsibility to the 
mother. The appellate court af- 
firmed the order, but went to spe- 
cial lengths to examine the role that 
the GAL played at the hearing. Al- 
though the court did not find the 
GAL’s actions “fundamentally un- 


fair,” it was very concerned about 
the admission of hearsay through 
the GAL's report and testimony. The 
court noted that while the GAL 
must file a written report under 
§61.403, hearsay rules could still 
prevent the report from being en- 
tered into evidence. The Scaringe 
court advised, “When a guardian 
attempts to testify to hearsay state- 
ments and a valid hearsay objection 
is raised, that objection should be 
sustained.” Moreover, the court 
clearly established its opinion that 
§61.20’s exception for social inves- 
tigation reports does not apply toa 
“typical” guardian ad litem. Pre- 
sumably, the court meant a GAL 
without the special training of a pro- 
fessional social worker. Judge Blue 
specially concurred to observe that, 
although “[g]uardians ad litem ren- 
der an invaluable service to the chil- 
dren and courts of this state... trial 
judges must remain vigilant that 
they not abdicate their fact-finding 
and decisional responsibilities to a 
guardian ad litem assigned to report 
on the best interest of a child or chil- 
dren.” 

In Luszczyk v. HRS, 576 So. 2d 431 
(Fla. 5th DCA 1991), the Fifth Dis- 
trict held that before a trial court 
can allow a GAL to report a child’s 
out-of-court statements, it must 
hold a hearing to determine the 
trustworthiness of the hearsay. The 
GAL may not simply testify as to 
personal belief in the truthfulness 
of the child’s testimony. One of the 
GAL’ responsibilities is to present 
the child’s wishes to the court, even 
if those wishes differ from what the 
GAL believes is in the best interests 
of the child.” If the child’s wishes 
are inadmissible hearsay, it makes 
it difficult for the GAL to complete 
this significant statutory task which 
is important for the court’s consid- 
eration.”! 

For example, a child may have 
told his GAL that he does not want 
to live with his mother because she 
says nasty things when she is drink- 
ing. The mother’s attorney will prob- 
ably object to the introduction of this 
out-of-court statement on the 
grounds that it is hearsay and un- 
fairly prejudicial to the mother. If 


the GAL tries to assert an opinion 
that the child would rather live with 
the father, the mother’s attorney will 
object on the grounds that the GAL 
is not an expert witness and as a 
lay person is only allowed to state 
an opinion based on personal knowl- 
edge. At this point the judge may 
simply decide that only by inter- 
viewing the child personally can he 
or she consider the child’s wishes in 
making a decision.” This makes the 
GAL's work duplicative at best. 

Second District cases after 
Scaringe have continued to express 
that court’s wariness regarding 
GALs. In Roski v. Roski, 730 So. 2d 
413 (Fla. 2d DCA 1999), the court 
considered a custody battle arising 
out of a dissolution of marriage pro- 
ceeding. As part of his appeal, the 
father claimed that the GAL had so 
favored the mother as to deny him 
a fair trial. The court disagreed, but 
cited Scaringe to “[caution] trial 
judges against abdicating their de- 
cision-making responsibility to a 
guardian ad litem.” The court went 
on to “repeat the warning that, pur- 
suant to §61.403, guardians shall 
not act as advocates... [and]... 
strongly encourage trial judges to 
jealously guard the court’s author- 
ity in such matters.” 

The Second District’s opinion of 
“typical” GALs was perhaps best 
expressed in a case that did not con- 
cern children or dependency, but 
rather an adult woman in a perma- 
nent vegetative state and on life 
support. In affirming the trial 
judge’s decision not to appoint a 
GAL for the woman, the court 
stressed that “a guardian ad litem 
would tend to duplicate the function 
of the judge, would add little of value 
to the process, and might cause the 
process to be influenced by hearsay 
or matters outside the record.” In 
Re: Guardianship of: Schiavo, 780 
So. 2d 176, 177 (Fla. 2d DCA 2001). 
The court seems to feel that many 
GALs are simply not qualified to 
provide valuable assistance to 
judges, despite the legislature’s ap- 
parent confidence in GALs and the 
extensive training that GALs re- 
ceive. 

The Third District followed the 


logic of Scaringe in C.J. v. DCF, 756 
So. 2d 1108 (Fla. 3d DCA 2000), 
when it decided that the trial court 
should not have made findings 
based on a GAL report because it 
contained hearsay. Nevertheless, 
the court found that the error was 
harmless as the report was cumu- 
lative of other admissible evidence. 
Unfortunately, a ruling that a GAL 
report is “harmless” but “cumula- 
tive” is almost as detrimental to 
GAL authority as a finding that the 
report is inadmissible hearsay; in 
either case, a trial judge who wants 
to avoid reversal on appeal is likely 
to make sure not to rely on GAL tes- 
timony or recommendations.” 

The Third District has also ex- 
pressed reservations about the role 
of GALs in the judicial process. 
Judge Schwartz alluded to one rea- 
son that judges might have doubts 
about GALs when he praised the 
GAL in the case as one who “truly— 
and uniquely in my appellate expe- 
rience—actually represented the 
interests of her ward, rather than 
acting as an adjunct of the Depart- 
ment of Children and Families.” S.D. 
v. DCF, 805 So. 2d 10, 15 n.3 (Fla. 
3d DCA 2001) (Schwartz dissent- 
ing). 

The State of Florida established 
the GAL program in order to receive 
federal funding under the Child 
Abuse Prevention and Treatment 
Act of 1974. The legislature subse- 
quently enacted many statutes to 
give certified citizen GAL volun- 
teers rights and responsibilities to 
represent the best interests of chil- 
dren. However, the program has 
been unable to safeguard those 
rights in the courts, in part due to 
its failure to represent the children 
in all of the cases to which it is ap- 
pointed and in part because many 
judges are not convinced that GALs 
are sufficiently trained or experi- 
enced to assist the judicial process. 
Although the public has hailed 
GALs as protectors of vulnerable 
children, many judges remain un- 
comfortable with this “new” third 
party in their courtrooms. Because 
often a child can act only through a 
guardian ad litem, a limitation on 
the rights of a guardian is a limita- 
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tion on the rights of a child.” 

It is evident the appellate courts 
are frustrated with the legislature’s 
failure to adequately support the 
GAL program even though such ap- 
pointment is clearly required by 
statute.”° In In Re: E.F., 639 So. 2d 
639 (Fla. 2d DCA 1994), the Second 
District noted the “moral responsi- 
bility” to support the statute man- 
dating the appointment of guard- 
ians in termination of parental 
rights cases; however, the court re- 
fused to find fundamental error 
when the trial court attempted to 
appoint a GAL in a termination of 
parental rights case but was unsuc- 
cessful due to lack of a volunteer.” 
The court justified its holding on the 
traditional “duty of the court to pro- 
tect the best interests of children 
involved in all types of litigation” 
and the fact that GALs are a “rela- 
tively new addition to proceedings 
involving children.” In effect, the 
court found that the legislature’s 
failure to supply enough GALs over- 
shadowed its statutory directive re- 
quiring courts to appoint GALs. The 
court decided that it did not want 
children sitting in limbo until a vol- 
unteer could be found when the 
courts themselves had for many 
years operated quite well without 
GALs. The court also noted that chil- 
dren involved in dependency pro- 
ceedings, unlike their parents, do 
not have a constitutional right to 
legal representation, partly because 
children are statutorily guaranteed 
a GAL to represent their best inter- 
ests. The court acknowledged that 
this result was “troubling” because 
children could end up with “neither 
legal representation nor a guardian 
in a proceeding designed to perma- 
nently sever their ties to their natu- 
ral parents.” 

The Fifth District at least has 
clarified the “no fundamental error” 
doctrine to ensure that trial courts 
do not completely ignore the stat- 
utes requiring GAL appointment. In 
Vestal v. Vestal, 731 So. 2d 828 (Fla. 
5th DCA 1999), the appellate court 
found reversible error when the trial 
court had never even attempted to 
appoint a GAL, even though the is- 
sue was not raised until appeal. In 
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distinguishing the “no fundamental 
error” cases, the court noted that 
there was so little evidence and tes- 
timony in this case that the child’s 
interests were not adequately rep- 
resented.” The court did not address 
how long the trial court had to wait 
if a GAL was not available for ap- 
pointment or what other measures 
the court should take on remand to 
protect the child’s interests. 


Reform Needed 

Given the appellate trends, many 
Florida judges are unwilling to con- 
strue GAL authority broadly and 
instead strictly construe statutes 
such as §61.20 even when such con- 
struction undermines legislative 
intent. Of course, the Florida Legis- 
lature has also been inconsistent by 
mandating the appointment of 
GALs while traditionally providing 
insufficient financial support to the 
GAL program. While all branches of 
Florida’s government seem to rec- 
ognize that GALs theoretically are 
an excellent idea, each branch has 
had hesitations or unrealistic expec- 
tations about the program that only 
limit its effectiveness. 

If the goal of increasing the num- 
ber of GALs is to provide children 
with someone to look out for their 
best interests, then GALs must con- 
tinue to be trained and funded. If 
the point of having GALs write a 
detailed report of their investiga- 
tions and recommendations is to 
provide judges with objective infor- 
mation, then GALs must have the 
same standing as social workers 
before the court and their testimony 
and reports must be allowed into 
evidence. Extending the §61.20 
hearsay exception to GALs does not 
mean that judges “abdicate their 
fact-finding and decisional respon- 
sibilities”; it only means that GALs 
can actually present information 
from their statutorily mandated in- 
vestigation, instead of merely en- 
gaging in what might otherwise be 
an exercise in futility. By extending 
the §61.20 hearsay exception to 
GALs, the legislature can ensure 
that GALs are not silenced in the 
very proceedings in which children 
most need them to be able to speak. 


By pursuing these actions, perhaps 
the governor can ensure the GAL 
program is truly the solution he in- 
tends it to be. O 


' Governor’s Blue Ribbon Panel on 
Child Protection, Blue Ribbon Panel 
Report, available at www.myflorida.com/ 
myflorida/government/otherinfo/ 
blueribbon (released May 28, 2002). 
Guardians ad litem in Florida must be 
at least 19 years old, have two letters of 
reference, pass a background check and 
two screening interviews, and complete 
30 hours of initial training; there is also 
an annual six-hour continuing education 
requirement. Office of the State Courts 
Administrator, Dependency Volunteer 
Training Manual, Florida Guardian ad 
Litem Program, Introduction and Over- 
view, **3-4. 

? Five-year-old Rilya Wilson’s DCF 
caseworker falsified visitation records to 
circumvent the requirement that she 
visit her assigned children every 30 days. 
Governor’s Blue Ribbon Panel on Child 
Protection, supra note 1. 

4 David Royse, State budget will priva- 
tize government personnel work, Assoc. 
Press Newswire (May 10, 2002). 

5 Fla. Exec. Order 02-159 is available 
at www.myflorida.com/myflorida/gov- 
ernment/otherinfo/documents/eo02- 
159.doc. 

6 Fran Hathaway, Opinion, Some Chil- 
dren Do Have Saviors, PALM BEACH Post, 
June 9, 2002. 

7 Guardian Ad Litem Working Group, 
Final Report of the Guardian Ad Litem 
Working Group, *4, available at 
www.myflorida.com/myflorida/govern- 
ment/taskandcommissions/index (Sept. 
15, 2002). 

5 Governor Jeb Bush, quoted in Royse, 
supra note 4. 

9 Fa. R. Juv. P. §8.215(c)(3) (2002); H. 
Lila Hubert, Comment, Jn the Child’s 
Best Interests: The Role of the Guardian 
ad Litem in Termination of Parental 
Rights Proceedings, 49 U. Miami L. Rev. 
531, 566 n.48 (Winter 1994), citing FLa. 
Star. §39.465(2)(b)(3) (1993). 

10 Guidelines for Guardian Ad Litem 
Volunteers, Sixth Judicial Circuit, #8. 

11 Td. at #11. 

Dependency Volunteer Training 
Manual, supra note 1, at Roles and Re- 
sponsibilities of the Guardian ad Litem, 
*38. 

8 Renee Goldenberg and Nancy S. 
Palmer, Guardian ad Litem Programs: 
Where They Have Gone and Where They 
Are Going, 69 Fia. B.J. 83, 84 (Dec. 1995). 

4 For a detailed discussion of termina- 
tion of parental rights and a GAL’s abil- 
ity to independently pursue such pro- 
ceedings, see Hubert, supra note 9. 
Under FLa. Star. §39.807(2)(a) (2002), a 
GAL must be appointed in every termi- 
nation of parental rights proceeding. 

15 Dependency Volunteer Training 
Manual, supra note 1, at Writing Re- 


} 
; 

| 

ite 

2 | 
| 
= | 
| 
i 
} 

= 


ports, *9. 

1’ Goldenberg and Palmer, supra note 
13, at 88. This article was written be- 
fore Scaringe v. Herrick, 711 So. 2d 204 
(Fla. 2d D.C.A. 1998). 

18 Td., quoting Comment, Use of Extra- 
Record Information in Custody Cases, 24 
U. Cut. L. Rev. 349, 357 (1957). 

9 Td.; Goldenberg and Palmer, supra 
note 13, at 88. 

20 Fa. R. Juv. P. §8.215 (2002). 

21 Of course, the parties can always 
agree by stipulation to allow the report 
into evidence. E.g., Blosser v. Blosser, 707 
So. 2d 778, 780 (Fla. 2d D.C.A. 1998) (dis- 
solution of marriage case). However, this 
is much less likely to happen in a de- 
pendency case, especially where the re- 
port clearly disfavors one side. 

22 See Perez v. Perez, 767 So. 2d 513, 515 
(Fla. 3d D.C.A. 2000) (observing that the 
trial court obtained the parent’s permis- 
sion to interview the children in camera 
after the trial court decided that under 
Scaringe the GAL's testimony and report 
contained inadmissible hearsay). 

23 It is interesting to note that Judge 
Blue, who specially concurred in 
Scaringe to voice his hesitations about 
GALs, also wrote the Roski decision. 
Judge Blue was elected as chief judge of 
the Second District in May 2001 and will 
serve in that capacity until June 30, 
2003. Second District Court of Appeals 
Web site, available at www.2dca.org/ 
judges/blue. 

24 See L.D. v. DCF, 770 So. 2d 219, 220 
(Fla. 3d D.C.A. 2000) (observing that the 
trial judge’s opinion included a dis- 
claimer that the court’s decision would 
have been the same even without the 
GAL's testimony). 

25 Hubert, supra note 9, at 565. 

26 Michael J. Dale, Providing Counsel 
to Children in Dependency Proceedings 
in Florida, 25 Nova L. Rev. 769, 777 and 
791 (Spring 2001); Fra. Star. 
§§39.807(2)(a) (2002), 61.401. 

°7 ELF, 639 So. 2d at 640; adopted by 
the Fifth District in Fisher v. HRS, 674 
So. 2d 208, 208 (Fla. 5th D.C.A. 1996); 
cited with approval by the Third District 
in L.D. v. DCF, 770 So. 2d 219, 220 (Fla. 
3d D.C.A. 2000). 

28 Vestal, 731 So. 2d at 829 (Fla. 5th 
D.C.A. 1999) (distinguishing In re E.F- 
and Fisher v. HRS). 


Michelle Johnson-Weider will 
graduate in May from Stetson Univer- 
sity College of Law. As a volunteer guard- 
ian ad litem in the Sixth Judicial Cir- 
cuit from February 2001 to May 2002, 
she prepared a report for and testified 
in one termination of parental rights 
trial. Upon graduation, she will work in 
Washington, D.C., as a staff attorney for 
the U.S. Senate Office of the Legislative 
Counsel. 

This column is submitted onb ehalf 
of the Family Law Section, Caroline 
Black, chair, and Rana Holz, editor. 


Cape May Court House 
by Lawrence Schiller 
Reviewed by David Mandell 
Driving home from a party on a 
cold New Jersey morning, Dr. Rob- 
ert Fitzpatrick, a veterinarian, no- 
ticed a Ford Explorer in a roadside 
ditch. He approached the Explorer 
and saw a baby in the backseat and 
two passengers—a man and a preg- 
nant woman—slumped in the front 
seat. Noticing the infant’s eyes were 
opened, he felt the adults for signs 
of life. The man had a pulse, but the 
woman had none. Other than de- 
flated airbags, the Explorer’s inside 
showed no evidence of a crash with 
a utility pole. Investigators pre- 
sumed that snow and slush made it 
a tragic but typical winter accident. 
The story might have ended there 
but for the decision of the male pas- 
senger, a dentist from the ironically 
named town of Cape May Court 
House, to file suit against Ford Mo- 
tor Company, claiming that his wife 
died from a defective air bag. 
Lawrence Schiller’s previous 
books have focused on criminal tri- 
als, but in Cape May Court House, 
he shows how civil cases can be just 
as compelling. Like Jonathan Harr, 
author of A Civil Action, Schiller 
shows how cases are won and lost 
during discovery. Ford’s lawyers, 
convinced that an air bag could not 
have caused the death, asked emi- 
nent pathologists to examine the au- 
topsy reports. They believed that the 
dentist’s wife, Tracy Thomas, died 
from trauma and asphyxia, a pecu- 
liar result from an air bag inflation. 
She had no spinal injuries, normally 
a telltale sign of a head-on collision. 
While the plaintiff’s team embarked 
on a publicity campaign, complete 
with a Web site and interviews with 
favored reporters, Ford’s lawyers 
quietly used discovery to uncover 
explosive evidence. They found that 
before the accident, the plaintiff had 
purchased expanded life insurance 
on his wife and carried on an affair 
with a married woman, later mar- 
rying her after her divorce. These 
revelations led Ford to suggest that 


Tracy Thomas did not die from a 
defective air bag but from strangu- 
lation. 

Cape May Court House has valu- 
able lessons for lawyers. Clients do 
not always tell the truth, even to 
their own attorneys. Schiller shows 
how the plaintiff’s lawyers learned 
about their client’s infidelity only 
after he had proclaimed his love for 
his lost wife in depositions and in- 
terviews. They found out about the 
increased life insurance policies 
when Ford’s lawyers uncovered 
them. After the first round of dis- 
covery, they were forced to submit 
revised answers, acknowledging 
that their client was untruthful, or 
at best highly evasive, in his sworn 
responses and newspaper inter- 
views. Schiller shows how the adage 
that there is no such thing as bad 
publicity isn’t true for lawsuits. The 
plaintiff’s infidelity and other be- 
havior might well have gone over- 
looked had he avoided the limelight. 

The products liability case in 
Cape May Court House is seen pri- 
marily through the defense view 
because the defendants provided 
substantial access to Schiller and 
the plaintiff’s team did not. 

In legal literature, civil lawsuits 
have traditionally been treated as 
mind-numbing disputes over who 
got to the green light first. A Civil 
Action changed that perception and 
Cape May Court House is a welcome 
addition. 

Cape May Court House (366 
pages) is published by Harper 
Collins and sells for $24.95. 


David Mandell, a member of The Florida 
Bar, lives in Norwich, Connecticut. 


Religion, Law, 
and Adolescence 
by Roger Levesque 

In an attempt to integrate re- 
search on the place of religion in 
adolescent development and to dis- 
cuss the relevance of this research 
for policies and laws that regulate 


More Books on next page 
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religion in the lives of teenagers, 
Roger Levesque has published a 
new book, Not By Faith Alone— 
Religion, Law and Adolescence. A 
professor of criminal justice at the 
Bloomington campus of Indiana 
University, Levesque says that 
though teenagers’ religious beliefs 
are important to them, “[these be- 
liefs] can sometimes have destruc- 
tive ramifications for society 
when linked to racial/ethnic vio- 
lence or sexual orientation ha- 
rassment.” 

The book, intended for an aca- 
demic audience—particularly read- 
ers interested in law and social sci- 
ences—covers a variety of topics, 
including adolescents’ religious de- 
velopment, religion and adoles- 
cents in changing times, shifts in 
the regulation of religion, and 
religiosity’s potentially paradoxical 
influences. 

For information on how to order 
Not by Faith Alone, contact Roger 
Levesque at (812) 856-1210 or 
rlevesqu@indiana.edu. 


Closely Held 
Family Businesses 
by James John Jurinski and 
Gary A. Zwick 

This book demonstrates how to 
counsel families through what is of- 
ten the most traumatic event in the 
family cycle short of death: the 
transfer of a family business. 
Transferring Interests in the Closely 
Held Family Business discusses 
family dynamics such as who is in 
control, who wants control, and who 


is likely to end up with control. 

Offering skillful tips on family di- 
plomacy, the authors show how to 
avert power struggles and destruc- 
tive infighting, while leading the 
family toward the desired result: 
the best economic outcome for all 
concerned. 

Transferring Interests shows how 
to get family business owners 
started on retirement planning, li- 
quidity planning, and estate plan- 
ning, and how to recognize and deal 
with the overt and subtle conflicts 
of interest involved with transfer- 
ring a family-held business. 

Published by ALI-ABA, Transfer- 
ring Interests can be ordered by 
calling 800-CLE-NEWS, faxing 
(215) 243-1664, or visiting www.ali- 
aba.org/aliaba/BK10.htm. 


Natural Resourse Damage 
Assessment Deskbook 
by Valerie Ann Lee and P.J. Bridgen 
Organized to guide environmen- 
tal practitioners through the com- 
plex web of legal rights addressing 
restoration and compensation for 
loss of natural resources affected by 
the release of hazardous materials, 
the Environmental Law Institute’s 
new book delves into the topic with 
adequate breadth and scope. 
Natural Resource Damage Assess- 
ment Deskbook: Legal and Techni- 
cal Analysis, a comprehensive sur- 
vey of the law, associated legal 
techniques, and the sciences and 
economic formulae involved with 
such a topic, explains complicated 
policies, clarifies the jurisdiction of 


trustee, and describes the statutes 
involved. 

Determining which law applies to 
what offense can get confusing. 
With no fewer than five major fed- 
eral acts comprising thousands of 
statutes that create a mosaic of 
regulations, laws, and assessment 
criteria, there has been little in the 
way of comprehensive overview to 
guide attorneys and the public on 
how to claim damages. The 
Deskbook thoroughly examines the 
framework for liability and the 
goals of the federal statutes provid- 
ing a right of action for natural re- 
source damages. 

The authors, attorney Valerie 
Ann Lee and economist and bio- 
chemist P.J. Bridgen, have written 
a comprehensive and up-to-date 
analysis of the subject, through 
which they discuss the framework 
for liability and the goals of the fed- 
eral statutes providing a right of 
action for natural resource dam- 
ages. The book presents both analy- 
sis of law and practical information 
about the elements of natural re- 
source damage assessment and the 
technical approaches used. Appen- 
dices include sample memoranda of 
agreement and understanding from 
completed natural resource dam- 
age assessments. 

Deskbook, which totals 415 pages 
with an additional 152 pages of ap- 
pendices, can be ordered from the 
Environmental Law Institute for 
$89.95 plus shipping by calling 
(800) 433-5120, or online at 
www.eli.org. 


Bar members are encouraged to submit book reviews of approximately 
500 words. They should be related to law but may be practical, esoteric, 
entertaining, or fiction. Reviews should include the number of pages, 
the publisher, cost, and purchasing information. Submit a hard copy 
and disk to Editor, The Florida Bar Journal, 650 Apalachee Parkway, 
Tallahassee FL 32399-2300. 


92 THE FLORIDA BAR JOURNAL/APRIL 2003 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located inthe Palm Beach Area 
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= Certified Forensic Document Examiner 
AND Thomas Vastrick, 380 S. State Road 434,Suit¢ 
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